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THE  International  Court  of  Justice  is  established  for  jK)litical  purposes  in  the  United  States,  and  that 
By  Article  7  of  the  San  Francisco  Charter  as  one  actually  the  connections  between  the  Court  and 
of  “the  principal  organs  of  the  United  Nations.”  the  League  were  of  value  to  both.  The  San  Fran- 
In  the  official  diagram  of  the  organization  pub-  cisco  Charter  in  no  way  subordinates  the  Court 
lished  by  the  Department  of  State,*  the  Court  ranks  or  permits  the  political  organs  to  dominate  it. 
with  the  General  Assembly  and  the  Security  Coun-  The  Court’s  integral  place  in  the  framework  of 
cil  as  the  top  mutually  independent  organs,  while  international  organization  is  a  desirable  result  of 
the  Social  and  Economic  Council,  the  Trusteeship  the  progress  made  during  the  past  quarter  of  a 
Council  and  the  Secretariat  are  diagrammatically  century.  ' 
and  in  actuality  dependent  upon  the  General  As¬ 
sembly  or  the  Security  Council.^  This  position  of  WORLD’S  EXPERILNC.L  WIT  H  AN 

the  Court,  contributing  to  its  judicial  independence  I’.RNA  I  lONAL  JUDICIARY 

and  prestige,  is  in  harmony  with  the  American  International  experience  with  the  judicial  settle- 
tradition  of  a  self-reliant  judiciary.  No  lesser  role  nient  of  disputes,  generally  under  the  name  of  ar- 
for  the  Court  was  contemplated  after  the  Dum-  bitration,  goes  back  at  least  to  the  days  of  ancient 
barton  Oaks  proposals  (Chapter  IV)  had  stated  (Jreece.^  In  the  modern  period,  John  Bassett  Moore 
that  the  Court  should  be  one  of  the  principal  or-  dates  the  beginning  of  recent  practices  from  the 
gans  of  the  new  association  of  nations.  j.jy  Treaty  of  1794,  under  which  three  tribunals 

The  novel  feature  about  the  place  of  the  Court  were  set  up  to  decide  controversies  between  the 
in  the  international  structure  is  that  it  is  made  an  United  States  and  Great  Britain.^  There  had,  how- 
integral  part  of  the  organization,  instead  of  hav-  ever,  been  numerous  intervening  examples  of  the 
ing  the  related  but  separate  position  which  the  international  tribunals  or  single  arbitrators 

Permanent  Court  of  International  Justice  (com-  f,,,.  example,  in  the  pericxl  of  the  development 
monly  called  the  World  Court)  occupied  in  the  (,f  neutrality  during  the  seventeenth  century.^  But 

League  of  Nations  system  established  in  1919*  The  systematized  provision  for  judicial  decisions  is 
somewhat  aloof  position  of  the  World  Court  was  foun,)  jj,  workings  of  the  Concert  of 

the  result  of  a  deliberate  decision,  strongly  advo-  }{urope  or  such  jxditical  groupings  as  the  Holy 
cated  by  Elihu  Root,  which  was  based  on  the  Alliance 

belief  that  in  the  newly  created  League  of  Na-  ^  iTcim  timc  to  time  disputes  about  legal  ques¬ 
tions  the  separation  of  the  Court  was  necessary  tions,  including  numerous  boundary  questions, 

to  its  judicial  independence.  The  experience  of  the  were  submitted  to  single  arbitrators  —  frequently 
World  Court,  however,  demonstrated  that  empha-  states -or  to  groups  of  arbitrators 

SIS  on  Its  separateness  was  continumgly  useful  only  ^^osen  as  each  case  arose  by  the  parties  involved. 

1.  charter  of  the  United  Nations,  Report  to  the  President  on  ,  .  ...  .  ,  ,r\ 

the  Results  of  the  San  Francisco  Conference,  June  26,  1^4$  International  Arhitratton  Amongst  the  Greeks  (0\- 

(Department  of  State,  Publication  2349,  Conference  Series  71),  ford.  Clarendon  Press,  1913). 

back  cover.  4.  J.  B.  Moore,  International  Adjudications  (New  York,  Ox- 

2.  For  description  of  the  United  Nations  organization,  see  V.  University  Press,  1929),  Modern  Series,  Vol.  I,  p.  x. 

.\t.  Dean,  “The  San  I'rancisco  Conference,”  Foreign  Policy  Re-  5-  Ihid.;  sec  also  P.  C.  Jessup  and  Francis  Deik,  Neutrality 

ports,  July  15,  1945.  (New  York,  ('olumbia  University  Press,  1935),  Vol.  I,  p.  212. 
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I  These  submissions  indicated  a  desire,  a  groping, 

I  for  international  decisions  based  on  consideration 
of  law  and  justice  rather  than  on  mere  concern 
for  the  balance  of  power.  If  they  were  not  alto¬ 
gether  successful  in  achieving  such  results,  they 
I  nevertheless  registered  far  more  in  the  way  of  the 
:  development  of  international  law  and  of  experience 

I  with  international  adjudication  than  has  been  gen- 

]  erally  understood.  Numerous  “mixed  claims  com- 

!  missions”  disposed  of  hundreds  of  cases  involving 

I  claims  by  citizens  of  one  state  based  on  injuries 

f  sustained  in  person  or  property  in  the  territory  of 
I  another  state.  The  agreement  of  the  United  States 

I  and  Great  Britain  in  1871  to  submit  to  arbitration 

the  famous  claims  arising  out  of  the  exploits  of 
the  Confederate  cruiser  Alabama  had  profound  in- 
I  fluence  on  the  ultimate  establishment  of  the  idea 

i  that  really  important  international  matters  could 

I  be  referred  to  impartial  decision  on  the  basis  of 
law. 

It  is  true  that  in  some  cases  single  arbitrators 
sought  to  find  acceptable  compromises  rather  than 
to  render  judgment  according  to  the  facts  and  the 
law,  but  in  the  main  such  instances  are  exceptional 
I  rather  than  typical.  They  have  been  pointed  to, 
I  none  the  less,  in  disparagement  of  the  international 
judicial  process  and  the  existence  of  any  body  of 
!  '  applicable  law.  Misunderstanding  has  been  height- 
I  ened  by  the  fact  that  the  term  “arbitration,”  which 
in  international  practice  had  come  to  mean  judi¬ 
cial  decision,  retains  in  our  national  affairs  the  con- 
,  notation  of  adjustment  and  compromise.  Confu- 

j  sion  has  also  resulted  from  the  fact  that  the  more 

I  recent  international  terminology  frequently  refers 

to  “arbitration  or  judicial  settlement”;  this  alterna¬ 
tive,  actually,  indicates  the  difference  between  re¬ 
ferring  a  case  to  an  ad  hoc  panel  of  judges,  as 
I  under  the  old  practice,  or  referring  it  to  a  court 
I  with  a  fi-xed  bench,  like  the  World  Court, 

f  HAGUE  COURT  OF  ARBITRATION 

The  first  direct  step  toward  the  creation  of  a 
world  judiciary  came  in  1899  with  the  First  Hague 
Peace  Conference,  At  that  gathering  the  principal 
I  nations  of  the  world — except  the  republics  of  Latin 

f  America  which  were  not  represented  at  The  Hague 

1,  at  that  time — approved  a  treaty  known  as  the  Con- 

[  vention  for  the  Pacific  Settlement  of  International 

\  Disputes.  This  treaty  formalized  certain  procedures 

for  pacific  settlement  and  created  the  Permanent 
Court  of  Arbitration.  Actually,  the  treaty  merely 
e  provides  a  plan  by  which  ad  hoc  tribunals  may  be 
established  when  the  parties  desire  to  do  so.  It 
does  create  a  panel  of  jurists  from  which  the  ar¬ 
bitrators  or  judges  may  be  selected.  This  panel 
was  later  to  be  used,  and  under  the  Charter  will 


continue  to  be  used,  in  the  selection  of  candidates 
for  the  judgeships  of  the  World  Court  and  of  the 
new  International  Court  of  Justice.  These  panels 
are  composed  of  not  more  than  four  outstanding 
jurists  who  might  be  drawn  upon  by  any  country 
to  serve  as  judges  in  a  particular  case.  At  the  Sec¬ 
ond  Hague  Conference  in  1907,  the  Convention  for 
the  Pacific  Settlement  of  International  Disputes 
was  revised  in  details  but  not  in  its  essential  char¬ 
acter.  Between  the  signing  of  the  first  Convention 
in  1899,  and  1934  when  the  last  case  was  submitted 
to  a  tribunal  of  the  Permanent  Court  of  Arbitra¬ 
tion,  21  disputes  had  thus  been  adjudicated,  of 
which  the  United  States  had  joined  in  submitting 
six.^ 

An  earnest  but  fruitless  attempt  was  made  in 
1907  at  the  Hague  to  move  forward  to  the  estab¬ 
lishment  of  a  permanent  world  court  with  a  fixed 
bench  of  full-time  judges.  The  instructions  pre¬ 
pared  by  Secretary  of  State  Root  directed  the 
United  States  delegation  to  work  for  the  creation 
of  such  a  court.  This  attempt  failed  because  of  dif¬ 
ficulties  encountered  in  finding  a  formula  for  the 
election  of  judges  which  would  satisfy  the  demands 
of  both  large  and  small  powers.  The  great  powers 
insisted  that  the  bench  of  the  court  should  always 
include  one  of  each  of  their  nationals;  the  smaller 
nations  were  unwilling  to  agree  to  a  plan  which 
seemed  to  deny  the  equality  of  states  and  to  rele¬ 
gate  them  to  an  inferior  position.  Agreement  was 
finally  reached  on  a  plan  for  establishing  an  inter¬ 
national  prize  court,  in  part  because  the  special 
interest  of  certain  states  in  such  a  tribunal  was  rec¬ 
ognized  as  a  reasonable  basis  for  representation. 
This  Prize  Court,  however,  failed  to  come  into 
existence  chiefly  for  another  reason — and  that  was 
the  inability  of  the  principal  maritime  states  subse¬ 
quently  to  agree  on  a  statement  or  code  of  rules  of 
prize  law  which  such  a  court  might  apply.^ 

In  1907  also,  and  in  advance  of  the  meeting  at 
the  Hague,  the  five  republics  of  Central  America, 
at  a  conference  in  Washington,  set  up  the  Central 
American  Court  of  Justice.  This  tribunal  was  the 
first  “permanent”  international  court  in  the  sense 
that  it  had  a  bench  of  judges  chosen  for  the  purpose 
and  serving  full  time  in  that  capacity.  The  Court 
had  some  novel  and  interesting  features,  includ¬ 
ing  the  provision  that  individual  citizens  of  one 
state  could  bring  action  in  it  against  another  state, 
without  having  their  case  espoused  in  the  usual 
way  by  their  own  government.  The  treaty  estab¬ 
lishing  this  Court  provided  that  it  should  continue 

6.  M.  O.  Hudson,  The  Permanent  Court  of  International 
Justice,  ig2o~ig42  (New  York,  Macmillan,  1943),  pp.  12  f?. 

7.  Ibid;  Section  74. 
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for  ten  years.  The  failure  to  continue  it  after  1917 
must  be  attributed  in  large  part  to  the  hostile  atti¬ 
tude  of  the  United  States,  which  was  averse  to  hav¬ 
ing  the  Court  pass  on  certain  questions  between 
republics  of  Central  America  involving  our  treaty 
rights  to  a  canal  route  and  to  naval  bases.® 

STATUTE  OF  WORLD  COURT,  I919 

Plans  for  the  establishment  of  an  international 
court  were  included  in  the  framing  of  the  Cov¬ 
enant  of  the  League  of  Nations  in  1919.  Article  14 
of  the  Covenant  called  on  the  Council  of  the 
League  to  prepare  a  plan  for  such  a  Court.  Ac¬ 
cordingly  the  Council,  in  1920,  invited  a  commit¬ 
tee  of  jurists  to  meet  at  The  Hague  for  this  pur¬ 
pose.  The  final  text  was  based  largely  on  a  draft 
submitted  jointly  by  Elihu  Root  and  Lord  Philli- 
more  who  had  been  selected  respectively  from  the 
United  States  and  Great  Britain.  The  difficulty  ex¬ 
perienced  at  the  Hague  Conference  in  1907  about 
the  selection  of  judges  was  solved  by  the  use  of 
the  new  League  machinery  and  the  old  panels  of 
the  Hague  Permanent  Court  of  Arbitration.  Each 
national  panel  or  group  was  to  nominate  candi¬ 
dates  for  the  members  of  the  bench  of  the  new 
Permanent  Court  of  International  Justice.  The 
names  thus  put  in  nomination  were  to  be  com¬ 
bined  on  a  list  by  the  Secretary  General  of  the 
League  and  submitted  simultaneously  to  the 
Council  and  Assembly  of  the  League  which  were 
to  ballot  concurrently  but  independently.  Persons 
receiving  a  majority  of  votes  in  both  bodies  were 
declared  elected.  This  system  met  the  old  problem 
of  the  equality  of  states  because  in  the  Council  (as 
originally  set  up)  the  great  powers  had  a  numeri¬ 
cal  majority,  while  the  smaller  powers  had  a  ma¬ 
jority  in  the  Assembly.  Either  body  could  block  the 
election  of  an  individual,  and  both  had  to  agree 
on  a  nominee  before  he  was  elected.  At  the  same 
time  the  Statute  of  the  Court  provided  that  in  the 
selection  of  judges,  attention  should  be  paid  to 
the  need  for  having  the  principal  systems  of  law 
in  the  world  represented  upon  the  bench.  Actu¬ 
ally  no  one  ever  contemplated  that  states  like  the 
United  States,  Great  Britain  and  France  would 
ever  be  without  a  national  upon  the  bench,  and 
none  of  them  ever  has  been,  even  though  the 
United  States  never  became  a  party  to  the  Statute 
of  the  World  Court.  The  system  of  election  worked 
well  in  practice,  even  after  the  Council  was  in¬ 
creased  in  size  until  the  smaller  powers  had  an 
actual  voting  majority  in  that  body  as  in  the  As¬ 
sembly. 

8.  Sec  Hudson,  Tht  Permanent  Court  of  International  Justice, 
cited.  Chapter  3. 


“compulsory”  and  “optional”  jurisdiction 

Once  a  way  had  been  found  to  secure  general 
agreement  regarding  establishment  of  a  World 
Court,  the  other  great  problem  was  to  determine 
what  power  the  Court  should  have.  In  the  days 
before  the  establishment  of  a  permanent  court,  it 
was  clearly  necessary  for  two  disputing  states  to 
reach  a  specific  agreement  about  the  submission 
of  a  case,  since  they  had  to  select  at  the  moment  the 
judge  or  judges  who  were  to  compose  the  tribunal. 
It  was  true  that  states  had  begun  to  develop  the 
practice  of  making  bilateral  treaties  which  provided 
that,  if  certain  types  of  disputes  should  arise  in 
the  future,  they  would  be  submitted  to  arbitra¬ 
tion,  and  many  of  these  treaties  contained  provi¬ 
sions  concerning  the  manner  in  which  the  tribunal 
should  be  constituted.  Some  such  treaties  made 
use  of  the  plan  established  by  the  Hague  Con¬ 
ventions  and  thus  approached,  even  if  they  did 
not  wholly  attain,  the  stage  of  automatic  refer¬ 
ence  of  international  controversies  to  a  court.  But 
by  and  large  it  was  still  true,  particularly  with 
reference  to  the  great  powers,  that  no  state  could 
be  haled  into  court  against  its  will.  The  interna¬ 
tional  system  of  adjudication  still  presented  this 
fundamental  contrast  to  the  legal  system  within 
the  national  state,  where  the  aggrieved  person  serves 
his  summons,  sets  in  motion  the  law  enforcement 
machinery  of  the  state,  obtains  his  judgment  from 
the  court,  and  again  may  turn  to  an  established 
law  enforcement  machinery  to  secure  execution  on 
the  person  or  the  property  of  the  defendant  against 
whom  a  judgment  had  been  rendered.  Interna¬ 
tionally,  none  of  these  three  important  processes 
was  established:  the  defendant  could  not  be  haled 
into  court,  the  court  had  no  power  or  jurisdiction 
to  render  a  decision  unless  the  defendant  con¬ 
sented,  and  the  judgment  could  not  be  enforced 
against  a  recalcitrant  judgment  debtor.  Contrary 
to  a  widely  held  popular  belief,  the  last  of  these 
processes  was  the  least  important;  there  are  only 
rare  and  exceptional  cases  in  history  in  which  states 
have  refused  to  carry  out  a  decision  of  an  interna¬ 
tional  court.  The  problem  of  jurisdiction,  or  get¬ 
ting  cases  before  a  court,  however,  still  presents  a 
major  difficulty. 

The  Committee  of  Jurists  which  framed  the 
Statute  of  the  World  Court  in  1920  advocated  tak¬ 
ing  the  next  step,  that  of  making  the  jurisdiction  of 
the  Court  “compulsory.”  This  word  is  misleading. 
It  would  be  more  precise  to  speak  of  the  “auto¬ 
matic”  jurisdiction  of  the  court,  that  is  its  power 
to  render  a  decision  on  the  application  of  a  single 
party  regardless  of  the  consent  at  the  time  of  the 
other  party  to  the  case.  The  jurists’  suggestion  on 
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this  point  was  not  accepted  by  the  Council  of  the 
League  of  Nations  when  it  reviewed  their  pro¬ 
posals;  the  governments  of  the  world  were  not 
yet  ready  for  that  step.  As  a  compromise,  there  was 
written  into  the  Statute  the  so-called  “optional 
clause”  which  left  it  optional  with  each  state  to 
accept  in  advance  the  automatic  jurisdiction  of  the 
Court  in  specified  categories  of  legal  disputes. 
States  which  wished  to  accept  such  jurisdiction  did 
so  by  making  a  special  declaration  either  at  the 
time  of  ratifying  the  Protocol  to  which  the  Statute 
of  the  World  Court  was  annexed,  or  subsequently. 
Such  a  declaration  could  be  either  unconditional, 
or  on  the  basis  of  reciprocity,  or  subject  to  other 
reservations  or  conditions.  On  the  eve  of  World 
War  II  forty-five  states,  including  most  of  the 
great  powers  except  the  United  States  and  the  So¬ 
viet  Union,  had  made  declarations  under  the  “op¬ 
tional  clause.”  This  was  a  degree  of  progress  which 
the  statesmen  of  1920  had  not  thought  possible. 
Had  the  United  States  followed  the  leadership 
of  its  presidents  and  of  its  majority  public  opinion 
and  become  a  party  to  the  World  Court,  instead 
of  being  hamstrung  by  the  remnants  of  Senatorial 
opposition  to  the  League  of  Nations,  the  prestige 
and  power  of  the  Court  would  have  developed  even 
more  rapidly. 

Even  so,  the  World  Court  played  an  important 
and  satisfactory  part  in  the  League  system.  The 
very  fact  that  it  was  at  The  Hague,  ever  ready  to 
hear  cases  which  might  be  referred  to  it,  served 
to  round  out  the  concept  of  an  organization  for 
the  maintenance  of  international  peace.  It  became 
a  common  practice  to  insert  in  treaties  a  clause 
providing  that,  in  case  of  any  dispute  arising  in  re¬ 
gard  to  that  treaty,  the  Court  should  have  auto¬ 
matic  jurisdiction  to  decide,  if  applied  to  by  either 
party  to  the  treaty.  The  mandates  treaties  and  the 
minority  treaties,  both  important  parts  of  the 
League  system,  contained  such  clauses,  and  cases 
were  taken  to  the  Court  under  treaties  of  both 
types.’  Another  aspect  of  the  Court’s  jurisdiction 
vigorously,  but  as  the  event  proved  unjustly,  criti¬ 
cized  in  the  United  States,  was  its  power  to  give 
advisory  opinions  upon  request  of  the  Council  or 
Assembly  of  the  League  of  Nations.  The  Court 
early  decided,  in  drawing  up  its  own  rules,  and 
in  making  its  first  pronouncement  on  a  request  for 
an  advisory  opinion,’®  that  in  discharging  this  func¬ 
tion  it  must  he  governed  by  the  same  judicial  con¬ 
siderations  which  were  applicable  when  it  was 
called  upon  by  the  parties  to  render  judgment  in 

9.  Ihid.,  pp.  140-41. 

10.  "Publications  of  the  Permanent  Court  of  International  Jus¬ 
tice,  Series  B,  No.  5,"  and  Hudson,  The  Permanent  Court  of 
International  Justice,  cited.  Section  475. 


a  contested  case.  The  Court  never  fell  into  the 
error  of  becoming  a  secret  adviser  to  the  political 
bodies  of  the  League  on  non-legal  questions.  In 
all,  27  advisory  opinions  were  rendered  by  the 
Court,  in  addition  to  32  judgments  and  200  orders.” 

Many  of  these  cases  and  controversies  grew  out 
of  the  peace  settlements;  a  large  number  of  them 
dealt  with  the  interpretation  of  treaties.  Some  of 
them  were  of  a  much  more  general  nature.  The 
sovereignty  of  the  vast  territory  of  Greenland  was 
adjudged  to  Denmark  in  a  controversy  with  Nor¬ 
way.  A  general  problem,  important  for  maritime 
interests,  of  criminal  jurisdiction  over  officers  of 
a  ship  whose  negligence  results  in  the  death  of 
persons  on  the  ship  of  another  state  with  which 
there  is  a  collision  was  settled  in  a  case  between 
France  and  Turkey.  An  important  contribution 
was  made  to  the  law  governing  rights  and  lia¬ 
bilities  under  international  loan  contracts,  in  cases 
between  France  on  the  one  hand  and  Brazil  and 
Yugoslovia  on  the  other.  Through  a  series  of  opin¬ 
ions  and  judgments,  much  was  added  to  the  de¬ 
velopment  of  the  international  law  governing  the 
interpretation  of  treaties.”  In  one  important  in¬ 
stance  of  a  dispute  between  France  and  England 
over  the  applicability  of  certain  French  nationality 
decrees  in  Tunis  and  Morocco,  the  power  of  the 
Court  to  render  an  advisory  opinion  brought  about 
a  peaceful  diplomatic  settlement  where  the  absence 
of  its  automatic  jurisdiction  in  contested  cases  had 
apparently  resulted  in  a  deadlock  between  the  two 
governments.  In  specific  cases,  some  minor,  some 
serious,  the  World  Court  made  its  contribution 
to  the  first  great  world-wide  effort  to  organize  the 
nations  for  peace  and  security.  In  general,  over  a 
period  of  two  decades,  it  made  notable  contribu¬ 
tions  to  the  development  of  the  body  of  customary 
international  law  which,  although  still  primitive 
and  inadequate,  is  sufficiently  extensive  to  afford 
the  basis  for  numerous  decisions  of  courts,  both 
national  and  international. 

In  an  attempt  to  meet  the  objections  of  the 
United  States  Senate  to  the  World  Court,  another 
Committee  of  Jurists  was  convened  by  the  Council 
of  the  League  in  1929  to  revise  the  Statute.  The 
changes  introduced  included  important  rules  about 
the  rendering  of  advisory  opinions,  but  in  this 
respect  the  problem  was  merely  one  of  embody¬ 
ing  in  the  Statute  rules  which  the  Court  had  al¬ 
ready  adopted  and  applied  for  its  own  procedure. 

11.  M.  O.  Hudson,  International  Tribunals  Past  and  Present 
(Washington,  Carnegie  Endowment  for  International  Peace  and 
Brookings  Institution,  1944),  pp.  140-41. 

12.  C.  C.  Hyde,  International  luiw:  Chiefly  as  Interpreted  and 
Applied  by  the  United  States  (Boston,  Little,  Brown  and  Com¬ 
pany,  and  cd.,  1945),  Vol.  II,  Sections  533F  through  533H  in¬ 
clusive. 
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In  general,  however,  the  Committee  found  that  the 
Court  was  functioning  well  and  that  its  Statute  was 
not  in  need  of  substantial  revision.  After  discussion 
by  states  members  of  the  League,  the  changes  pro¬ 
posed  were  put  into  effect  in  1936,  despite  the  con¬ 
tinued  absence  of  the  United  States.  Throughout 
this  period  the  Soviet  Union  also  remained  aloof, 
even  when  it  was  actively  participating  in  the  gen¬ 
eral  work  of  the  League  of  Nations.  It  has  been 
generally  assumed  that  Russia’s  abstention  repre¬ 
sented  the  continuance  of  its  quite  natural  convic¬ 
tion,  suggested  by  Tchitcherin  in  1923,'*  that  in  that 
era  it  was  not  possible  for  the  judges  of  the  Court 
to  decide  a  case  involving  the  Soviet  Union  with¬ 
out  at  least  subconscious  prejudice  against  that 
state’s  economic  and  social  system. 

WASHINGTON  COMMITTEE  OF  JURISTS 

As  already  noted.  Chapter  IV  of  the  Dumbarton 
aks  proposals  included  an  “international  court  of 
justice’’  among  the  “principal  organs’’  of  the  con¬ 
templated  organization  of  the  United  Nations. 
The  Dumbarton  Oaks  conferees,  however,  were 
not  ready  to  decide  whether  the  Permanent  Court 
of  International  Justice  should  be  continued  in  ex¬ 
istence,  or  a  new  court  should  be  established.  This 
issue  of  “old  court  or  new’’  remained  one  of  the 
chief  problems  to  be  threshed  out  at  San  Francisco. 

The  Dumbarton  Oaks  proposals  contained  other 
references  to  the  Court  and  to  its  place  in  the  new 
system  to  be  established.  Chapter  VII  contains  the 
important  conclusion  already  noted  that  the  Court’s 
statute  “should  be  annexed  to  and  be  a  part  of  the 
Charter  of  the  Organization.’’  This  statute,  ac¬ 
cording  to  the  proposals,  “should  be  either  (a)  the 
Statute  of  the  Permanent  Court  of  International 
Justice,  continued  in  force  with  such  modifications 
as  may  be  desirable  or  (b)  a  new  statute  in  the 
preparation  of  which  the  Statute  of  the  Permanent 
Court  of  International  Justice  should  be  used  as  a 
basis.”  Although,  therefore,  there  was  no  commit¬ 
ment  on  the  issue  “old  court  or  new,”  there  was 
immediately  a  decision  that  the  experience  of  the 
past  should  not  be  scrapped  but  should  be  taken  as 
the  foundation  for  the  judicial  structure  which 
was  to  be  erected. 

Another  vital  provision  was  included  in  Para¬ 
graph  4  of  Chapter  VII,  to  the  effect  that:  “All 
members  of  the  Organization  should  ipso  facto 
be  parties  to  the  statute.”  Coupled  with  the 
provision  that  the  statute  was  to  be  part  of  the 
Charter,  here  was  an  assurance  that  support  for 

13.  “Publications  of  the  Permanent  Court  of  International  Jus¬ 
tice,  Series  B,”  cited,  pp.  13-14.  Sec  also  Report  of  conference  at 
The  Hague,  June  26-JuIy  20,  1922,  to  consider  the  results  of 
the  Geneva  Conference  (published  by  the  Dutch  government), 
p.  126. 


the  Court  was  to  be  taken  for  granted  with  re¬ 
spect  to  any  state  which  wished  to  share  in  the 
new  organization.  This  both  enhanced  the  impor¬ 
tance  of  the  Court  as  a  part  of  the  new  interna¬ 
tional  system,  and  presented  the  problem  of  draft¬ 
ing  a  statute  which  would  command  the  assent  of 
all.  Finally,  the  proposals,  in  Chapter  VII,  looked 
toward  the  enlargement  of  the  support  of  the 
Court,  even  beyond  the  ranks  of  the  members  of 
the  Organization,  by  providing  that  the  conditions 
on  which  states  not  members  of  the  United  Na¬ 
tions  might  become  parties  to  the  statute  of  the 
court  “should  be  determined  in  each  case  by  the 
General  Assembly  upon  recommendation  of  the 
Security  Council.”  But  under  Paragraph  2  of 
Chapter  III  of  the  proposals,  such  states  could  be 
admitted  to  membership  in  the  organization  itself 
by  the  same  procedure. 

One  other  provision  in  the  proposals  contained 
a  slight  ambiguity  with  respect  to  the  Court.  This 
was  the  provision  in  Chapter  V,  Section  B,  Para¬ 
graph  4,  which  deals  with  the  powers  of  the  Gen¬ 
eral  Assembly  and  provides  that  this  body  “should 
perform  such  functions  in  relation  to  the  election 
of  the  judges  of  the  international  court  of  justice 
as  may  be  conferred  upon  it  by  the  Statute  of  the 
Court.”  The  fact  that  no  comparable  provision  was 
inserted  with  reference  to  a  similar  participation  by 
the  Security  Council  suggested  that  the  old  bi¬ 
cameral  voting  system  for  the  election  of  the  judges 
of  the  Permanent  Court  of  International  Justice 
was  to  be  abandoned  but,  as  will  be  noted,  the 
eventual  decision  reflected  the  conclusion  that  in 
this  respect  the  omission  of  a  reference  to  the  Se¬ 
curity  (Ibuncil  in  the  proposals  was  inadvertent. 

It  was  recognized  that  the  task  of  drafting  the 
court  statute  was  a  technical  task  calling  for  con¬ 
sideration  by  another  committee  of  jurists,  as  the 
World  Court  Statute  had  been  framed  in  1920  and 
revised  in  1929.  “Accordingly,”  states  the  report  to 
the  President  from  the  Chairman  of  the  United 
States  delegation  at  San  Francisco, “shortly  after 
the  Crimea  Conference  when  the  date  for  the  San 
Francisco  Conference  was  set,  the  Sponsoring 
Powers  invited  Members  of  the  United  Nations  to 
designate  representatives  to  meet  in  Washington 
on  April  9  to  prepare  a  draft  of  a  Statute  to  be 
submitted  to  the  Conference.  Forty-four  of  the 
United  Nations  acted  upon  this  invitation  and  the 
Committee  of  Jurists  held  sessions  in  Washington 
from  the  9th  through  the  20th  of  April.”  The 
substantive  points  involved  in  the  suggestions  of 
the  Committee  of  Jurists  and  in  their  delibera- 

14.  Charter  of  the  Vnited  Nations,  Report  to  the  President  on 
the  Results  of  the  San  Francisco  Conference,  June  26,  1945, 
cited,  p.  138.  ^ 
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lions  will  be  considered  in  connection  with  their 
Viscussion  at  San  Francisco.  The  Committee  was 
in  some  respects  a  curtain-raiser  to  the  Conference 
itself. 

After  a  formal  session  opened  by  then  Secretary 
of  State  Stettinius,  the  Committee  of  Jurists  organ¬ 
ized  promptly  and  got  down  to  work.  Green  H. 
Hackworth,  Legal  Adviser  of  the  United  States 
Department  of  State,  was  elected  chairman  but 
announced  that  he  would  on  occasion  call  upon 
the  representatives  of  the  other  sponsoring  pow¬ 
ers  to  take  the  Chair  in  his  absence.  The  members 
of  the  Committee  preserved  throughout  an  em¬ 
phasis  upon  their  status  as  “representatives”  rather 
than  “delegates” — a  distinction  which  made  clear 
that  they  were  to  function  as  a  body  of  jurists 
rather  than  as  plenipotentiaries  authorized  to  solve 
political  issues.  It  was  for  this  reason  that  some 
of  the  most  difficult  questions  were  left  unanswered 
by  the  Committee  and  were  referred  to  the  San 
Francisco  Conference  for  decision.  The  Committee 
included  from  the  outset  several  persons  whose 
individual  experience  with  the  Permanent  Court 
of  International  Justice  proved  of  immense  valu^ 
Judge  Wang  Ch’ung-hui  of  China  had  served  as  a 
Deputy-Judge  on  the  World  Court  from  1922  to 
1930  and  as  Judge  from  1931  to  1936.  A  little  later, 
Judge  deVisscher,  one  of  the  present  members  of 
the  bench  of  the  World  Court  arrived  as  the  Bel¬ 
gian  representative.  Judge  Manley  O.  Hudson  of 
the  United  States,  also  a  member  of  the  present 
bench,  sat  with  the  Committee  in  a  consultative 
capacity  as  a  representative  of  the  Court.  M. 
Basdevant,  of  France,  with  long  experience  as 
legal  adviser  of  the  French  Foreign  Office,  was 
chosen  as  the  Rapporteur  of  the  Committee.  The 
secretariat  was  supplied  by  the  United  States. 

^he  Committee  necessarily  worked  under  great 
pressure  since  the  date  of  the  San  Francisco  Con¬ 
ference  was  an  established  terminus  to  their  labors, 
although  it  was  at  times  contemplated  that  the 
Committee  might  have  to  recess  and  reconvene 
at  the  seat  of  the  Conference.  Skillful  chairman¬ 
ship,  a  spirit  of  friendly  cooperation  on  the  part  of 
the  members,  and  almost  superhuman  efforts  of 
the  Secretariat  resulted,  however,  in  the  comple¬ 
tion  of  this  preliminary  task  before  the  special 
trains  started  rolling  on  their  westward  journey. 
Here  for  the  first  time  the  United  Nations  wrestled 
with  the  tremendously  difficult  language  problem 
which  later  strained  the  physical  capacities  and 
endurance  of  delegates  and  secretariat  at  San  Fran¬ 
cisco.  The  Draft  Statute  and  Report  submitted  by 
the  Committee  of  Jurists  to  the  Conference  is  the 
first  such  international  document  to  be  drawn  up 


in  the  five  languages — Chinese,  English,  French, 
Russian  and  Spanish — ^all  of  which  are  equally 
authentic. 

The  Committee  of  Jurists  took  as  the  basis  of  its 
work  the  existing  Statute  of  the  World  Court. 
Both  in  full  committee  and  in  the  Drafting  Com¬ 
mittee  it  was  decided  to  adopt  as  a  working  rule 
the  principle  of  letting  well  enough  alone.  There 
was  no  dissent  from  the  proposition  that  the  Court 
had  functioned  well,  and  suggestions  for  minor 
changes  of  form  or  style  were  frequendy  dismissed 
when  those  present  who  had  been  associated  with 
the  Court  stated  that  the  provision  had  “caused 
no  difficulty.”  The  Committee  left  open  three  im¬ 
portant  questions  for  the  San  Francisco  Confer¬ 
ence.  The  first  was  the  question  “old  court  or  new” 
on  which  no  opinion  was  expressed,  pardy  because 
it  was  contemplated  that  the  decision  on  this  point 
was  related  to  decisions  which  would  have  to  be 
made  relative  to  the  supersession  of  the  League  of 
Nations  by  the  new  organization.  The  second  im¬ 
portant  question  was  the  method  of  nominating 
and  electing  judges,  and  the  third  was  the  peren¬ 
nial  question  whether  the  new  court  should  be 
given  compulsory  jurisdiction.'^ 

At  San  Francisco  the  task  of  drawing  up  the 
Statute  of  the  court  was  assigned  to  Committee  i  of 
Commission  IV,  of  which  Senor  Gallagher,  the 
Foreign  Minister  of  Peru,  was  chairman  and  John 
Halderman  was  secretary.  The  Committee  natur¬ 
ally  took  the  Report  and  Draft  Statute  prepared 
by  the  Committee  of  Jurists  as  the  basis  of  its 
work.*^ 

THE  COURT  AT  SAN  FRANCISCO 

(The  question  whether  the  Permanent  Court  of 
International  Justice  should  be  maintained  with 
any  necessary  modifications  or  should  be  replaced 
by  a  new  court  aroused  vigorous  discussion  at 
San  Francisco^  not  only  in  the  Technical  Commit¬ 
tee  but  also  in  the  ranks  of  the  American  con¬ 
sultants  who  represented  forty-two  national  organ¬ 
izations  in  the  United  States  and  who  on  several 
points  exercised  influence  on  the  decisions  of  the 
United  States  delegation.  The  United  States  dele¬ 
gates  had  no  strong  conviction  that  the  old  court 
should  be  superseded,  although  the  argument  was 
heard  that,  because  of  the  sorry  history  of  the 
World  Court  before  the  United  States  ^nate,  it 
might  be  simpler  to  start  afresh.  This  argument 
was  not  pushed  and,  as  the  event  proved,  Ameri- 

1 5.  It  may  be  noted  that  Article  39  of  the  Statute  was  amended 
to  provide  that  while  the  official  languages  of  the  Court  are  still 
French  and  English:  “The  Court  shall,  at  the  request  of  any 
party,  authorize  a  language  other  than  French  or  English  to  be 
used  by  that  party.” 

16.  Conference  Document  913,  IV/i/74  (*)»  P* 
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can  participation  in  the  court  is  taken  for  granted 
in  the  light  of  the  larger  decision  to  participate  in 
an  over-all  world  organization.  As  the  report  of 
the  Chairman  of  the  United  States  delegation  de¬ 
clares:  “There  was  unanimous  agreement  that  the 
Permanent  Court  of  International  Justice  had  ren¬ 
dered  effective  service  and  had  made  an  excellent 
record.”*’  Unanimity  on  this  point  was  not  con¬ 
fined  to  the  United  States  delegation;  it  embraced 
all  delegations,  including  that  of  the  U.S.S.R. 

“old  COURT_QR  NEW”.^ 

jThe  states  which  are  parties  to  the  existing  court 
naturally  felt  a  somewhat  stronger  attachment  to 
that  institution.  There  were,  however,  a  number  of 
states  represented  at  San  Francisco  in  addition  to  the 
United  States  and  the  U.S.S.R.  who  were  not  parlies 
to  the  Protocol  and  Statute  of  the  World  Court; 
while  sixteen  of  the  states  parties  to  the  old  Statute 
were  not  represented  at  San  Francisco.  It  was  the 
position  of  this  latter  group  of  states  which  formed 
the  core  of  the  problem.  Some  of  them  were  enemy 
states,  some  of  them  neutrals  in  this  war.  A  com¬ 
mittee  of  international  jurists  could  not  overlook 
the  well-established  rule  of  international  law  that 
a  treaty  cannot  be  changed  except  with  the  consent 
of  all  the  parties  to  it,  although  there  are  numer¬ 
ous  examples  of  deviation  from  this  standard  rule, 
particularly  in  the  case  of  great  law-making  trea¬ 
ties.'**  It  was  felt  in  some  quarters  that  the  United 
Nations  were  justified  in  asserting  that  they  oc¬ 
cupied  a  peculiar  role,  establishing  world-wide  in¬ 
stitutions  on  behalf  of  the  international  community, 
and  that  they  could  properly  undertake  to  “legis¬ 
late”  for  non-participating  states.  Similar  argu¬ 
ments  had  been  presented  with  respect  to  the 
League  of  Nations,  but  the  absence  of  strong  states 
from  its  membership  made  any  such  claim  a  dead 
letter.  As  a  matter  of  fact  the  Charter,  in  Chap¬ 
ter  I,  Article  2,  Paragraph  6,  appears  to  adopt  this 
principle  in  asserting,  among  the  Purposes  and 
Principles  of  the  United  Nations,  the  proposition 
that:  “The  Organization  shall  ensure  that  states 
which  are  not  Members  of  the  United  Nations 
act  in  accordance  with  these  principles  so  far  as 
may  be  necessary  for  the  maintenance  of  interna¬ 
tional  peace  and  security.”  But  in  respect  of  the 
Court  there  was  some  hesitation  about  disregard¬ 
ing  what  might  well  be  asserted  to  be  the  legal 
rights  of  the  neutral  states.  The  case  of  the  enemy 
states  was  different,  since  provisions  could  have 

17.  Report  to  the  President  on  the  Results  of  the  San  Fran¬ 
cisco  Conference,  June  26,  7945,  cited,  p.  139. 

18.  H.  J.  Tf)bin,  The  Termination  of  Multipartite  Treaties 
(New  York,  Oilumbia  University  Press,  1933),  pp.  240  ff., 
266  ff. 


been  inserted  in  the  peace  treaties  securing  their*' 
consent  to  modifications  of  the  old  Statute  anC"^ 
exacting,  if  desired,  their  approval  of  the  new. 

So  far  as  the  neutral  states  were  concerned,  how¬ 
ever,  it  was  thought  that  negotiations  would  have 
to  be  entered  into  to  secure  their  consent  to  changes 
which  would  have  taken  over  the  old  Court,  trans¬ 
forming  it  into  an  organ  of  an  international  or¬ 
ganization  of  which  they  were  not  members.  Given 
the  provision  that  the  Statute  was  to  be  annexed 
to  and  form  a  part  of  the  Charter,  such  negotia¬ 
tions  would  have  presented  very  real  difficulties. 
It  was  not  politically  or  practically  feasible  to  in¬ 
vite  the  neutral  states  to  send  delegates  to  a 
United  Nations  Conference  at  San  Francisco  and, 
had  the  negotiations  been  deferred  until  after  the 
Conference  adjourned,  many  problems  could  be 
anticipated.  If  one  or  more  states  had  objected  to 
some  new  provision,  the  entrance  into  force  of  the 
Charter  might  have  been  held  up  and  it  might 
even  have  become  necessary  to  call  a  second  con¬ 
ference  to  draft  compromise  provisions.  More¬ 
over,  acceptance  of  the  theory  that  the  states  par¬ 
ties  to  the  old  Statute  must  be  consulted  would 
have  involved  the  conclusion  that,  if  they  were 
willing  to  accept  the  modifications,  they  would 
automatically  have  been  parties  to  the  new  Statute 
which  is  an  integral  part  of  the  Charter.  This 
would  in  turn  have  necessitated  reconsideration  of 
the  basic  rule  enunciated  in  the  Dumbarton  Oaks 
proposals  that  states  not  members  of  the  United 
Nations  could  become  parties  to  the  Statute  only 
on  conditions  laid  down  by  the  General  Assembly 
on  the  proposal  of  the  Security  Council.  It  is  com¬ 
mon  knowledge  that  more  than  one  delegation  at 
San  Francisco  was  hostile  to  Franco  Spain  and  to 
Eire,  and  it  would  not  have  been  politically  feasible 
to  permit  the  automatic  participation  of  these  coun¬ 
tries  in  the  new  Court,  entailing  also  participation 
in  the  proceedings  of  the  General  Assembly  and 
the  Security  Council  for  the  election  of  judges. 

The  desire  to  perpetuate  the  old  Court  was  due 
not  only  to  sentimental  considerations.  There  is 
in  existence  a  vast  complex  of  treaties,  including 
some  twenty-odd  declarations  under  the  “optional 
clause,”  which  provide  for  reference  to  the  Perma¬ 
nent  Court  of  International  Justice.  It  was  argued 
that  the  termination  of  the  existence  of  that  Court 
would  nullify  these  provisions  and  undo  the 
progress  which  had  been  registered  in  the  pieriod 
between  the  two  wars.  It  was  also  pointed  out  that 
the  Court  had  built  up  traditions,  a  body  of  ju¬ 
dicial  precedents,  and  a  valuable  set  of  rules  and 
practices,  and  that  all  these  would  go  by  the  board 
and  have  to  be  made  afresh  if  a  new  court  should 
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replace  the  old.  The  position  of  the  judges  of  the 
World  Court  was  also  mentioned,  but  the  terms 
of  all  of  these  expired  in  1939  and  they  are  hold¬ 
ing  over  under  a  provision  of  the  old  Statute  pend¬ 
ing  another  meeting  of  the  Assembly  and  Coun¬ 
cil  of  the  League  for  the  holding  of  new  elections. 
Since  it  is  not  anticipated  that  the  League  bodies 
will  meet  again  for  such  a  purpose,  it  would  in 
any  case  have  been  necessary  to  hold  new  elec¬ 
tions  by  the  General  Assembly  and  the  Security 
Council  of  the  United  Nations  to  supply  the  bench 
under  the  new  (or  revised)  Statute.  There  was  no 
disagreement  with  the  suggestion  that  detailed  ar¬ 
rangements  for  the  establishment  of  a  new  Court 
should  include  provision  for  maintaining  the  pen¬ 
sion  fund  and  other  similar  arrangements  of  the 
existing  institution. 

NEW-OOORl  UELIDEU  UN 

The  arguments  were  weighed  pro  and  con  and 
the  decision  was  finally  reached  that  a  new  court,  to 
be  called  the  International  Court  of  Justice,  should 
be  established.  To  quote  again  the  report  of  the 
Chairman  of  the  United  States  delegation:  “This 
decision  does  not  ‘break  the  chain  of  continuity 
with  the  past,’  as  the  report  of  the  Conference 
Committee  puts  it.  Article  92  of  the  Charter  re¬ 
cites  the  fact  that  the  new  Statute  is  based  upon 
the  Statute  of  the  Permanent  Court  of  Interna¬ 
tional  Justice.  The  numbering  of  the  Articles  of 
the  Statute  has  remained  unchanged  so  that  ready 
reference  may  be  made  to  the  accumulated  litera¬ 
ture  and  precedents  which  surround  the  old  Stat¬ 
ute.  Just  as  the  Permanent  Court  of  International 
Justice  built  upon  the  terms  of  the  Hague  Con¬ 
ventions  of  1899  and  1907,  so  the  new  Interna¬ 
tional  Court  of  Justice  builds  upon  its  immediate 
predecessor.  While  the  Court  is  a  ‘new  court,’  it 
is  in  a  very  real  sense  only  a  ‘revised  court,’  the  suc¬ 
cessor  of  the  old.  Further  to  preserve  the  link  with 
the  past  and  to  safeguard  progress  already  made. 
Article  37  of  the  new  Statute  contains  a  provi¬ 
sion  which  declares  that  where  existing  treaties 
provide  for  the  use  of  the  Permanent  Court  of 
International  Justice,  the  Members  of  the  United 
Nations  agree  that  the  reference  shall  automatically 
be  considered  applicable  to  the  new  International 
Court  of  Justice.  A  specific  provision  is  also  in¬ 
cluded  in  Article  36  of  the  new  Statute  main¬ 
taining  in  force  with  respect  to  the  new  Court,  dec¬ 
larations  made  under  the  old  Statute  whereby 
many  states  accepted  the  compulsory  jurisdiction 
of  the  old  Court.”‘^ 

19.  Charter  of  the  United  Nations,  Report  to  the  President  on 
the  Results  of  the  San  Francisco  Conference,  June  26,  194s, 
cited,  p.  140.  Cf.  Conference  DrKumcnt  91  cited,  pp.  3-4;  also 
Conference  Document  483,  lV/I/35. 


It  is  reasonable  to  suppose  that  at  least  some 
of  the  individuals  now  members  of  the  bench 
of  the  World  Court  will  be  elected  to  the  bench 
of  the  new  Court  and  that  they  too  will  con¬ 
stitute  links  with  the  past.  The  old  rules  of 
the  Court  will  probably  be  continued  in  force  by 
the  new  Court,  subject  only  to  such  revision  as  the 
old  Court  gave  them  from  time  to  time  and  as 
may  be  necessitated  to  adapt  them  to  any  of  the 
modifications  in  the  Statute.  Article  38  of  the  new 
Statute  does  not  change  the  provision  of  the  old 
Statute  which  calls  upon  the  Court  to  apply, 
among  other  sources  of  law,  “judicial  decisions.” 
The  prestige  and  intrinsic  value  of  the  judgments 
and  opinions  of  the  World  Court  are  such  as  to 
ensure  their  being  utili:;ed  by  the  new  Court  with 
no  more  difference  of  opinion  than  might  be  re¬ 
flected  in  the  different  points  of  view  reflected 
among  a  new  group  of  judges  elected  to  the  old 
Court.  The  outcome  of  the  extended  discussion  of 
this  problem  should  give  satisfaction  to  those  who 
held  either  one  or  the  other  view  concerning  the 
proper  method  of  its  solution. 

METHOD  OF  NOMINATING  AND  ELECTING  JUDGES 

The  system  of  nominating  and  electing  the 
judges  of  the  Permanent  Court  of  International 
Justice  has  already  been  described.  In  the  Com¬ 
mittee  of  Jurists  and  in  the  Technical  Committee 
of  the  San  Francisco  Conference,  there  was  strong 
support  for  a  change  in  the  system. 

In  regard  to  nominations,  it  was  proposed  that 
these  should  no  longer  be  made  by  the  national 
groups  or  panels  of  the  Permanent  Court  of  Ar¬ 
bitration,  but  instead  directly  by  governments.  It 
was  contended  that  the  old  system  was  cumber¬ 
some  and  unnecessary,  and  that  better  judges 
could  be  secured  if  the  governments  made  the 
nominations.  The  discussions  were  reminiscent  of 
those  which  took  place  in  the  Committee  of  Jurists 
at  The  Hague  in  1920  when  Elihu  Root  argued 
strongly  against  the  direct  system  of  nominations. 
Such  a  system,  it  was  thought,  would  result  in 
having  the  bench  of  the  Court  filled  with  men  who 
would  be  diplomatic  representatives  of  states,  re¬ 
sponsive  to  the  instructions  of  their  governments, 
rather  than  independent  judges  deciding  cases 
upon  the  basis  of  law.  It  was  said  that,  under  such 
a  system,  the  judges  of  the  Court  would  be  indis¬ 
tinguishable  in  character  from  the  representatives 
of  states  on  the  Security  Council  or  in  the  General 
Assembly. 

The  indirect  system  of  nomination  was  designed 
to  create  safeguards  ensuring  that  candidates  would 
be  selected  on  the  basis  of  their  individual  quali- 
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lications  as  jurists  and  not  of  their  political  affilia¬ 
tions.  Under  the  old  system,  each  national  group 
may  nominate  persons  of  any  nationality,  whereas 
under  the  other  plan  each  government  would  nom¬ 
inate  only  persons  of  its  own  nationality.  It  was 
pointed  out  that  one  result  of  this  system  would 
be  to  deprive  some  states  of  the  right  to  participate 
in  nominations  for  the  filling  of  vacancies  which 
might  occur  whenever  a  national  of  such  a  state 
happened  already  to  be  a  judge,  since  Article  3 
of  the  Statute  now  makes  explicit  what  was  for¬ 
merly  implicit,  that  no  two  judges  may  be  nation¬ 
als  of  the  same  state.  It  may  have  been  that  some 
of  the  smaller  states  thought  that  would  not  be  an 
undesirable  result,  since  nationals  of  the  great 
powers  are  almost  certain  to  be  included  on  the 
bench,  and  the  lack  of  participation  of  those  states 
in  some  of  the  nominations  might  give  a  larger 
measure  of  control  to  the  smaller  states  in  such 
instances.  The  Committee  finally  decided,  how¬ 
ever,  by  a  vote  of  32  to  8,  to  retain  the  old  system 
of  indirect  nominations.  With  all  its  drawbacks, 
it  would  appear  to  be  the  better  system. 

The  elective  process  established  by  the  Statute  of 
the  Permanent  Court  of  International  Justice  has 
also  already  been  described.  The  Dumbarton  Oaks 
proposals  inadvertently  contained  no  reference  to 
the  possible  role  of  the  Security  Council  in  the 
election  of  judges.  The  omission  undoubtedly  con¬ 
tributed  to  making  this  point  the  occasion  for  an¬ 
other  of  the  several  discussions  at  San  Francisco 
concerning  the  enlargement  of  the  powers  of  the 
General  Assembly,  a  point  to  which  the  smaller 
powers  naturally  attached  great  importance.^®  It  is 
doubtful,  however,  whether  it  was  ever  seriously 
believed  that  the  right  of  election  would  be  vested 
exclusively  in  the  General  Assembly.  It  was  force¬ 
fully  argued  that  the  old  system  was  highly  com¬ 
plicated,  and  that  the  old  reasons  which  had  led 
to  the  adoption  of  the  compromise  formula  in 
1920  no  longer  obtained,  but  the  counterargument 
was  advanced  and  supported  by  several  persons 
who  had  taken  part  in  the  election  of  judges  at 
Geneva,  that  no  real  difficulties  had  been  encoun¬ 
tered.  It  was  felt  also  by  some,  at  least,  that  even 
though  the  great  powers  did  not  have  a  numerical 
majority  in  the  Security  Council,  a  certain  balance 
is  obtained  through  the  system  of  bi-cameral 
balloting  which  is  desirable  in  the  interest  of  se¬ 
curing  a  bench  of  judges  generally  satisfactory  to 
all  states. 

The  discussion  of  this  question  involved  the  dif¬ 
ficult  “veto  problem”  which  plagued  the  San  Fran¬ 
cisco  Conference  from  time  to  time^*  but,  in  this 

20.  Dean,  “The  San  Francisco  Conference:  With  Text  of 
Charter,”  cited. 


instance,  the  problem  never  became  acute.  The 
question  was  whether  in  the  voting  in  the  Security 
Council  any  special  majority,  including  the  votes 
of  the  permanent  members,  should  be  required. 
Although  the  Committee  of  Jurists  in  Washing¬ 
ton  had  approved  without  dissent  the  retention  of 
the  provision  in  the  old  Statute  which  declares 
that  the  vote  in  both  bodies  shall  be  by  absolute 
majority,  assurance  was  made  doubly  sure  at  San 
Francisco  by  adding  in  Article  10  of  the  Statute 
the  express  provision  that  the  vote  “shall  be  taken 
without  any  distinction  between  permanent  and 
non-permanent  members  of  the  Security  Council.” 
It  is  thus  technically  possible,  although  from  the 
point  of  view  of  practical  international  politics  in¬ 
conceivable,  that  all  of  the  judges  of  the  court  could 
be  elected  over  the  negative  votes  of  all  the  Big 
Five. 

“C0MPULS0Ry”j  URISDICnON 
The  discussion  of  the  nature  of  the  jurisdiction 
of  the  Court  began  in  the  Committee  of  Jurists  at 
Washington  and  lasted  until  the  final  vote  in  Com¬ 
mittee  I  of  Commission  IV  of  the  Conference  on 
June  iP  As  was  to  be  expected,  the  smaller  states 
tended  to  favor  “compulsory  jurisdiction,”  while 
the  United  States  and  the  U.S.S.R.  were  hesitant 
about  conferring  this  authority  upon  the  Court. 
For  the  small  state  which  is  not  powerful  enough 
to  resist  the  pressures  of  larger  powers,  all  forms 
of  obligatory  pacific  settlement  are  desirable.  Rep¬ 
resentatives  of  great  powers  have  sometimes  tend¬ 
ed  to  take  the  view  that  their  advance  agreement 
to  accept  the  automatic  jurisdiction  of  an  interna¬ 
tional  tribunal  exposes  them  to  harassing  litigation 
— somewhat  on  the  analogy  of  what  are  known 
locally  as  “strike  suits.”  At  the  same  time  it  is  a 
curious  paradox  that  the  United  States,  for  ex¬ 
ample,  has  been  more  ready  to  ratify  inter-Ameri¬ 
can  treaties  for  pacific  settlement  than  many  of  its 
neighbors  to  the  south.  This  phenomenon  can  in 
at  least  some  cases  be  explained  by  the  existence  of 
boundary  disputes  which  the  Latin  American 
states  have  been  unwilling  to  submit  to  judicial 
settlement,  at  least  without  providing  special  safe¬ 
guards  for  the  adjudication.  It  is  also  true  that  the 
record  of  the  United  States  in  the  actual  submis¬ 
sion  of  international  controversies  to  arbitration  is 
outstanding,  although  the  Senate  has  heretofore 
held  back  from  giving  advice  and  consent  to  the 
ratification  of  treaties  which  would  bind  us  to  do 
so  in  the  future.^^  It  has  already  been  noted  that 

2 1 .  Ibid. 

22.  Conference  Document  759,  lV/i/59. 

23.  P.  C.  Jessup,  International  Security:  The  American  Role  in 
Collective  Action  for  Peace  (New  York,  Council  on  Foreign 
Relations,  1935),  pp.  81  ff. 
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Great  Britain  and  France,  among  some  forty-five 
states,  had  made  declarations  under  the  “optional 
clause”  of  the  Statute  of  the  Permanent  Court  of 
International  Justice.  They  were  in  favor  of  the 
provision  inserted  in  Article  36  of  the  Statute 
whereby  such  declarations  would  automatically 
continue  in  force  with  respect  to  the  new  court. 

^  At  San  Francisco,  after  a  long  discussion  in  full 
committee,  the  question  was  referred  to  a  subcom¬ 
mittee  in  the  hope  of  finding  a  formula.  It  was 
clearly  the  expectation  of  many  members  of  the 
committee  that  this  subcommittee  would  find  some 
half-way  house  where  all  could  lodge  together  in 
I  satisfaction,  and  there  was  some  dissatisfaction 
•  when  the  subcommittee  reported  in  favor  of  re¬ 
taining  the  system  of  the  optional  clause  as  it 
existed  under  the  old  Statute.  A  majority  of  the 
subcommittee,  and  of  the  Committee  as  a  whole, 
believed  that  the  time  had  come  to  register  the 
advance  which  had  been  made  in  accepting  the 
"  automatic  jurisdiction  of  an  international  court 
by  frankly  writing  that  obligation  into  the  Statute. 

The  reason  why  this  was  not  done  was  that  the 
delegates  of  the  United  States  and  the  U.S.S.R.  indi¬ 
cated  such  a  result  would  not  be  acceptable.  It  was 
the  only  case  in  connection  with  the  establishment 
of  the  International  Court  of  Justice  where  the 
smaller  states  were  justified  in  feeling  that  the  great 
powers  were  in  effect  presenting  them  with  an 
ultimatum.  The  position  of  the  U.S.S.R.  delegate 
was  unequivocal;  a  provision  in  the  Statute  for 
automatic  compulsory  jurisdiction,  he  made  clear, 
would  not  be  acceptable  to  his  government.  The 
position  of  the  delegate  of  the  United  States  indi¬ 
cated  a  desire  to  see  obligatory  jurisdiction  estab¬ 
lished  as  the  rule.  It  was  pointed  out,  however,  that 
the  United  States  Senate  had  shown  reluctance  in 
the  past  about  the  acceptance  of  an  international 
court,  and  it  was  suggested  that  the  inclusion  in 
the  Statute  of  a  provision  for  automatic  compul¬ 
sory  jurisdiction  might  endanger  the  ratification 
!  of  the  Charter  of  which  the  Statute  is  a  part.  Every- 
I  one  thought  of  the  fate  of  the  Covenant  before 
the  Senate,  and  probably  no  delegate  was  willing 
to  risk  responsibility  for  trouble  on  Capitol  Hill. 
Delegate  after  delegate  made  it  clear  that  his  final 
I  vote  in  favor  of  maintaining  the  system  of  the  op- 
I  tional  clause  was  based  solely  on  his  understand¬ 
ing  that  the  stronger  provision  could  not  secure 
ratification  of  all  the  major  powers.  It  was  noted 
that  to  have  an  international  court  to  whose  Statute 
both  the  Soviet  Union  and  the  United  States  were 
parties  is  in  itself  a  great  advance,  as  indeed  it  is. 
The  overwhelming  support  accorded  the  Charter 
in  the  United  States  Senate  suggests  after  the  event 


that  ratification  could  not  have  been  defeated  even 
had  the  compulsory  jurisdiction  of  the  Court  been 
included,  but  no  evidence  is  available  to  indicate 
that  the  U.S.S.R.  would  have  accepted  it.  Russia’s 
agreement  to  the  Court  itself  as  a  part  of  the 
United  Nations  Charter  is  notable,  and  represents 
a  good  deal  more  than  half  a  loaf.^ 

wnxTr.s;  accept  “smtonal  clause”.? 

The  representative  of  the  United  States  voiced 
a  hope  that  this  country  might  soon  make  a  dec¬ 
laration  under  the  optional  clause  and  thus,  by  its 
voluntary  choice,  accept  the  automatic  jurisdiction 
in  the  cases  covered  by  Article  36  of  the  Statute. 
It  should  be  noted  that  there  was  no  very  general 
support  for  the  idea  of  conferring  upon  die  Court 
automatic  jurisdiction  in  all  cases.  The  alternative 
proposal  submitted  to  the  Conference  by  the  Com¬ 
mittee  of  Jurists  on  this  point  kept  the  general 
language  of  Article  36  of  the  old  Statute,  with  the 
exception  that  the  approval  of  the  Statute  itself 
would  have  been  the  equivalent  of  the  declara¬ 
tions  formerly  made  separately  under  the  optional 
clause.  Article  36  confines  the  automatic  refer¬ 
ences  to  the  Court  under  the  optional  clause  to 
four  categories  of  cases:  “a)  the  interpretation  of 
a  treaty;  b)  any  question  of  international  law; 
c)  the  existence  of  any  fact  which,  if  established, 
would  constitute  a  breach  of  an  international  ob¬ 
ligation;  d)  the  nature  or  extent  of  the  reparation 
to  be  made  for  the  breach  of  an  international  ob¬ 
ligation.”^^  Moreover,  it  was  the  practice  under 
the  Statute  of  the  World  Court  and,  presumably 
will  be  under  the  Statute  of  the  new  Court,  to 
permit  states  to  qualify  their  declarations  under 
the  optional  clause  by  excluding  certain  types  of 
disputes.  Many  declarations  were  made  on  a  basis 
of  reciprocity — that  is  they  were  to  be  applicable 
only  with  regard  to  another  state  making  the  same 
declaration.  Some  were  for  a  limited  term  of  years. 
Some  excluded  domestic  questions,  and  others  were 
made  applicable  only  to  new  disputes  arising  in 
the  future  and  not  to  those  which  might  be  raked 
up  out  of  the  past. 

With  the  new  participation  of  the  United  States 
as  one  of  the  leaders  in  the  establishment  and 
maintenance  of  an  international  system  for  peace, 
security  and  justice,  it  is  not  only  important 
but  natural  that  the  President  should  shortly 
ask  the  Senate  to  give  advice  and  consent  to 
a  declaration  on  behalf  of  the  United  States  un- 

24.  This  article  of  the  Statute  also  underwent  a  slight  drafting 
change  to  make  clear  that  a  declaration  under  the  Optional 
Clause  involves  acceptance  of  reference  of  a  case  arising  under 
any  one  of  the  four  categories,  and  that  the  acceptance  could 
not  apply  merely  to  some  of  these  categories. 


THE  INTERNATIONAL  COURT  OF  JUSTICE  OF  THE  UNITED  NATIONS 


164 

der  the  optional  clause.  It  would  be  within  his 
constitutional  powers  to  authorize  such  a  declara¬ 
tion  on  his  own  responsibility,  but  it  might  well 
be  considered  wiser  to  take  this  additional  (al¬ 
though  really  not  very  great)  step  with  the  sup¬ 
port  of  the  Senate.^'**'  It  has  been  pointed  out  above 
that  the  automatic  transfer  under  the  new  Statute 
of  declarations  under  the  old  optional  clause  to 
the  new  will  start  the  new  Oaurt  off  with  some 
twenty  acceptances  of  its  automatic  jurisdiction.  If 
the  United  States  should  lead  with  a  declaration  of 
this  character,  the  compulsory  or  automatic  juris¬ 
diction  of  the  Court  would  undoubtedly  become 
established  in  the  course  of  a  few  years  for  practi¬ 
cally  all  the  states  of  the  world.  There  is  no  reason 
to  doubt  that  the  U.S.S.R.  would  follow  suit  after 
it  has  had  opportunity  to  observe  the  new  Court  in 
action. 

f  OTHER  CHANGES  IN  STATUTE 

Among  the  numerous  minor  changes  in  the 
Statute,  a  few  deserve  special  mention  here,  and 
attention  should  be  called  to  certain  proposals 
which  were  rejected. 

In  connection  with  Article  3  of  the  Statute  which 
relates  to  the  election  of  judges,  a  new  paragraph 
was  inserted  to  take  care  of  a  case  in  which  a  can¬ 
didate  might  possess  double  nationality,  since  the 
first  paragraph  of  this  article  declares  that  no  two 
judges  may  be  nationals  of  the  same  state.  The 
provision  was  suggested  by  Australia  to  take  care 
particularly  of  the  situation  of  persons  from  Aus¬ 
tralia  and  other  Dominions  who  might  be  said  to 
possess  both  Dominion  and  British  nationality.  The 
text  provided  is  that  the  state  “in  which  he  ordinar¬ 
ily  exercises  civil  and  political  rights”  shall  be  con¬ 
sidered  the  one  of  which  he  is  a  national. 

Changes  were  made  in  Article  13  which  fixes 
the  term  of  judges  at  nine  years.  There  has  long 
been  discussion  of  the  possibility  that,  at  the  end  of 
a  nine-year  period,  an  entire  new  group  of  judges 
might  be  elected  and  the  bench  would  contain  no 
judge  able  to  carry  on  the  tradition  and  to  inform 
his  colleagues  of  the  experience  of  the  past.  Actual¬ 
ly  this  difficulty  has  not  arisen  because  a  number 
of  the  former  judges  have  always  been  reelected  to 
a  second  term.  The  problem  could  have  been 
handled  by  a  suggestion  that  when  a  vacancy  oc¬ 
curred  through  death  or  resignation,  the  new  judge 
should  be  elected  for  a  full  nine-year  period  in¬ 
stead  of  to  fill  the  unexpired  term  of  the  judge 
he  replaced  as  provided  in  Article  15.  But  it  was 
felt  that  this  might  result  in  an  undesirable  multi¬ 
plicity  of  the  occasions  on  which  elections  had  to 

24a.  See  resolution  intrrxluced  in  the  Senate  on  July  28,  1945 
by  Senator  Morse  (Ore.),  S.  Res.  160. 


be  held  since,  after  a  period  of  years,  terms  of 
judges  might  expire  in  every  year.  The  desired  re¬ 
sult  was  obtained  by  providing  that,  in  the  first 
election,  the  terms  of  five  judges  shall  expire  at  the 
end  of  three  years  and  the  terms  of  five  more 
judges  at  the  end  of  six  years.  The  remaining  five 
would  serve  for  the  normal  term  of  nine  years. 
Judges  elected  to  fill  vacancies  will  serve  out  the 
unexpired  terms  of  their  predecessors.  This  will 
mean  in  the  future  that  elections  will  be  held  every 
three  years  with  possible  (but  not  obligatory)  elec¬ 
tions  in  between  if  vacancies  have  occurred.  Since 
the  interval  between  elections  is  thus  shortened 
from  nine  to  three  years,  it  may  well  eventuate 
that  vacancies,  unless  numerous,  will  be  allowed  1 
to  remain  unfilled  until  the  next  regular  election  j 
date.  1 

The  seat  of  the  (Dourt  is  to  remain  at  The  Hague. 
There  was  a  Cuban  proposal  to  have  one  Court  at  j 
The  Hague  and  another  at  Havana,  and  other  sug¬ 
gestions  were  made  that  the  seat  of  the  (Dourt 
should  move  from  place  to  place.  A  new  provision 
in  Article  22  of  the  Statute  meets  the  problem  by 
making  explicit  the  Court’s  power,  which  it  prob¬ 
ably  possesses  in  any  case,  to  sit  elsewhere  if  it  con¬ 
siders  it  desirable.  Similarly  Article  28  states  that  the 
chambers  of  the  Court  may  sit  elsewhere  than  at 
The  Hague.  The  Statute  of  the  World  Court  had 
provided  elaborately  for  special  chambers  to  deal 
with  labor  cases  and  with  cases  relating  to  transit 
and  communications,  as  well  as  for  a  Chamber  of 
Summary  Procedure,  composed  of  a  smaller  num¬ 
ber  of  j  udges  who  would  be  in  a  position  to  handle 
a  case  with  greater  expedition.  These  special  labor 
and  transit  and  communication  chambers  were 
never  used,  and  Article  26  is  now  generalized  to  1 
give  the  Ckiurt  wide  latitude  in  setting  up  special  1 
chambers,  either  in  advance  for  particular  cate-  ( 
gories  of  cases,  or  ad  hoc  for  a  particular  case.  1 
These  flexible  provisions  may  encourage  the  sub-  i 
mission  of  cases  to  small  chambers  of  the  Cburt  i 
meeting  in  some  place  more  accessible  to  the  par-  c 
ties  to  a  particular  dispute.  They  provide  the  ad-  r 
vantages  of  regional  courts  without  the  dangers 
which  some  felt  inhere  in  the  divergence  of  de- 
c'lsion  that  a  number  of  regional  courts  might  re-  p 
veal.  A  judgment  given  by  any  chamber  is  to  be  ^ 

considered,  under  Article  27  of  the  Statute,  as  a  j, 

judgment  of  the  Court  itself,  so  that  there  is  no  jj 
question  of  appeals  from  a  chamber  to  the  full  (1 
court.  Various  suggestions  for  appellate  jurisdiction 
of  the  International  Court  of  Justice  were  not  ap-  u| 
proved.  Ii; 

No  change  was  made  in  the  system  of  national 
judges  provided  for  in  Article  31  of  the  Statute,  | 
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despite  the  fact  that  this  system  has  frequently  been 
criticized.  It  remains  true,  therefore,  that  if  in  a 
particular  case  a  judge  of  the  nationality  of  one 
party  is  on  the  bench  and  there  is  no  judge  of  the 
nationality  of  the  other  party,  the  latter  may  desig¬ 
nate  a  judge  who  will  sit  on  that  case.  There  was 
little  support  for  the  proposition  that  it  would  be 
more  in  conformity  with  true  judicial  independence 
if  the  Statute  should  provide  the  reverse  rule,  re¬ 
quiring  in  such  cases  the  judge  who  is  a  national 
of  one  of  the  parties  to  consider  himself  disquali¬ 
fied  and  to  withdraw  from  the  case.^^ 

There  was  an  extended  discussion  both  at  Wash¬ 
ington  and  at  San  Francisco  concerning  Article  34 
of  the  Statute  which  declares  that  “only  states  may 
be  parties  in  cases  before  the  Court.”  Some  wished 
to  provide  that  individual  persons  be  given  a  right 
to  appear  before  the  Court;  others  wanted  to  give 
that  standing  to  international  organizations.  Only 
the  latter  proposal  had  wide  support,  especially 
among  persons  who  had  the  International  Labor 
Organization  in  mind,  but  the  suggestion  was  de¬ 
feated.  Some  recognition,  however,  was  given  to 
the  I.L.O.  and  similar  international  organizations 
through  other  provisions.  Paragraph  2  of  Article 
34,  now  provides  that :  “The  Court,  subject  to  and  in 
conformity  with  its  Rules,  may  request  of  public 
international  organizations  information  relevant  to 
cases  before  it,  and  shall  receive  such  information 
presented  by  such  organizations  on  their  own  initi¬ 
ative."  The  italicized  clause  is  specially  significant. 
Paragraph  3  of  the  same  Article  further  provides 
that:  “Whenever  the  construction  of  the  constitu¬ 
ent  instrument  of  a  public  international  organiza¬ 
tion  or  of  an  international  convention  adopted 
thereunder  is  in  question  in  a  case  before  the  Court, 
the  Registrar  shall  so  notify  the  public  international 
organization  concerned  and  shall  communicate 
to  it  copies  of  all  the  written  proceedings.”  Under 
Article  66,  dealing  with  the  procedure  for  render¬ 
ing  advisory  opinions,  similar  facilities  are  accord¬ 
ed  international  organizations  for  receiving  infor¬ 
mation  and  presenting  their  views. 

Article  38,  which  describes  the  sources  of  law 
the  Court  applies,  has  been  embellished  by  a 
phrase  which  says  of  the  Court  that  its  “func¬ 
tion  is  to  decide  in  accordance  with  international 
law.”  Few  doubted  that  this  was  the  case  without 
any  such  explicit  reference,  but  it  was  agreed  that 
the  emphasis  might  be  desirable  to  make  it 
doubly  clear  that  the  Court  should  not  be  called 
upon  to  deal  with  political  questions  and  that  it 
has  an  important  function  to  perform  in  the  appli¬ 
es-  P.  C.  Jessup,  “The  Court  as  an  Organ  of  the  United  Na¬ 
tions,”  Foreign  Affairs,  January  1945,  pp.  236-38. 
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cation  and  development  of  international  law. 

No  change  of  consequence  was  made  in  Chapter 
III  of  the  Statute  which  deals  with  Procedure  and 
only  a  few  changes  were  made  in  Chapter  IV  on 
Advisory  Opinions  as  already  noted  in  connection 
with  the  latter  chapter.  It  will  be  recalled  that  the 
ambiguity  in  the  Dumbarton  Oaks  proposals  was 
cleared  up  so  that  both  the  General  Assembly  and 
the  Security  Council  have  the  right  to  request 
advisory  opinions  just  as  the  Assembly  and  Coun¬ 
cil  of  the  League  of  Nations  possessed  that  right. 
Moreover,  a  rephrasing  of  the  first  paragraph  of 
Article  65  provides  that  any  body  “authorized  by 
or  in  accordance  with  the  Charter  of  the  United 
Nations  to  make  such  a  request”  shall  have  the 
same  right.  This  provision  also  reflected  the  interest 
in  the  status  of  other  international  organizations, 
and  contemplates  that  the  Economic  and  Social 
Council  or  the  Trusteeship  Council  might  be  given 
this  power  by  the  General  Assembly  under  Article 
96  of  the  Charter. 

A  final  new  Chapter  V  is  added  to  the  Statute 
(Articles  69  and  70),  providing  for  the  amend¬ 
ment  of  the  Statute;  the  Statute  of  the  World 
Court  contained  no  provision  on  this  subject. 
Amendments  are  to  be  effected  “by  the  same  pro¬ 
cedure  as  is  provided  by  the  Charter”  for  its  own 
amendment,  “subject  however  to  any  provisions 
which  the  General  Assembly  upon  recommenda¬ 
tion  of  the  Security  Council  may  adopt  concerning 
the  participation  of  states  which  are  parties  to  the 
present  Statute  but  are  not  Members  of  the  United 
Nations.”  Since  the  Statute  is  part  of  the  Charter, 
this  method  of  amendment  seemed  to  be  appro¬ 
priate,  although  some  wished  a  special  and  more 
flexible  arrangement.  Under  Article  70,  the  Court 
itself  may  propose  amendments  which  it  deems 
necessary. 

PROVISIONS  IN  THE  CHARTER  CONCERNING  THE  COURT 

Chapter  XIV  of  the  Charter  contains  ilnpor- 
tant  provisions  relative  to  the  Court.  Articles 
92  and  93  embody  the  suggestions  in  Chapter  VII 
of  the  Dumbarton  Oaks  proposals  to  the  effect  that 
the  Court  shall  be  the  principal  judicial  organ  of 
the  United  Nations;  that  it  shall  function  in  ac¬ 
cordance  with  the  Statute  which  forms  an  integral 
part  of  the  Charter;  that  all  members  of  the  United 
Nations  are  ipso  facto  parties  to  the  Statute;  and 
that  a  state  not  a  member  of  the  United  Nations 
may  become  a  party  to  the  Statute  on  conditions  to 
be  determined  in  each  case  by  the  General  As¬ 
sembly  upon  the  recommendation  of  the  Security 
Council. 

Article  94  deals  with  the  carrying  out  of  the  de- 
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cisions  of  the  Court.  According  to  Paragraph  i  of 
that  Article:  “Each  Member  of  the  United  Nations 
undertakes  to  comply  with  the  decision  of  the  In¬ 
ternational  Court  of  Justice  in  any  case  to  which 
it  is  a  party.”  Paragraph  2  states:  “If  any  party  to 
a  case  fails  to  perform  the  obligations  incumbent 
upon  it  under  a  judgment  rendered  by  the  Court, 
the  other  party  may  have  recourse  to  the  Security 
Council,  which  may,  if  it  deems  necessary,  make 
recommendations  or  decide  upon  measures  to  be 
taken  to  give  effect  to  the  judgment.”  This  is  an 
important  link  between  the  Court  as  an  agency  for 
assisting  in  the  maintenance  of  peace  and  security 
and  the  other  organs  of  the  United  Nations,  par¬ 
ticularly  the  Security  Council.  The  steps  which  the 
Security  Council  may  take  in  such  a  contingency 
are  to  be  determined  by  reference  to  its  general 
powers  under  the  Charter  which  have  been  an¬ 
alyzed  in  a  previous  issue  of  Foreign  Policy  Re¬ 
ports?^  The  Security  Council  may  decide  that  no 
action  is  called  for  or,  in  an  appropriate  instance, 
it  may  decide  that  the  failure  to  comply  with  the 
obligation  under  the  first  paragraph  of  Article  94 
constitutes  a  case  for  action  under  Article  42  of  the 
Charter  which  provides  for  the  ultimate  use  of 
force.  In  view  of  these  provisions  it  can  no  longer 
be  said  that  the  decisions  of  an  international  court 
lack  sanctions  and  cannot  be  enforced.  Yet,  as  noted 
earlier  in  this  report,  it  has  historically  been  true 
that  the  difficulty  with  international  adjudication 
has  been  rather  in  the  stage  of  securing  submission 
of  a  dispute  to  the  tribunal  than  in  carrying  out  a 
decision  once  it  had  been  rendered. 

Finally,  Article  95  of  the  Charter  provides  that 
members  are  always  free  to  entrust  the  solution  of 
their  differences  to  other  tribunals  upon  which 
they  have  agreed.  They  may  thus  still  resort  to 
tribunals  composed  from  the  panels  of  the  Perma¬ 
nent  Court  of  Arbitration,  a  procedure  which  en¬ 
ables  them  to  select  one  or  more  judges  of  their 
own  choice  for  a  particular  case.  They  are  also  free 
to  continue  the  traditional  practice  of  submitting 
groups  of  claims  to  Mixed  Claims  Commissions. 
This  is  a  wise  provision,  which  leaves  latitude  to 
the  parties  and  reserves  to  the  future,  when  resort 
to  the  judicial  process  has  become  habitual  in  inter- 
tional  affairs,  the  establishment  of  a  hierarchy  of 
international  courts  comparable  to  the  judicial  sys- 

26.  Dean,  “The  San  Francisco  Conference;  With  Text  of 
Charter,”  cited. 


terns  that  exist  within  national  states. 
CONCLUSION 

Despite  individual  disappointments  with  particu¬ 
lar  provisions  of  the  Statute,  and  especially  with 
the  failure  to  include  the  feature  of  compulsory 
jurisdiction,  general  satisfaction  was  expressed 
with  the  resulting  text.  The  International  Court  of 
Justice  will  not  differ  in  essential  respects  from  the 
Permanent  Court  of  International  Justice  which  it 
is  to  succeed.  There  was  a  general  belief  that  the 
members  of  the  United  Nations  which  are  also 
members  of  the  League  of  Nations  would  be  able 
to  arrange  satisfactorily  for  the  transition  from  one 
tribunal  to  another.  The  title  to  the  property  of 
the  Court  is  understood  to  be  vested  in  the  League 
of  Nations,  and  will  be  dealt  with  under  whatever 
procedure  is  established  with  respect  to  the  League 
itself.  Should  some  states,  who  are  not  members  of 
the  United  Nations,  decline  to  collaborate  in  term¬ 
inating  the  existence  of  the  old  Court,  and  should 
their  technical  legal  position  be  acknowledged  to 
constitute  an  insuperable  obstacle,  they  would  be 
left  with  an  empty  shell — a  court  without  a  budget, 
without  judges,  and  without  international  support. 
Such  a  condition  is  unlikely  to  arise  but,  if  it  did, 
it  could  be  no  more  than  transitory,  and  would 
have  no  real  significance.  Rather  it  is  to  be  expected 
that  other  states,  even  before  their  admission  to 
the  United  Nations  is  desired  or  authorized,  will 
welcome  and  receive  permission  to  become  parties 
to  the  Statute  of  the  International  Court  of  Justice. 

The  new  Court  may  be  expected  to  come  into 
existence  shortly  after  the  first  meeting  of  the  Gen¬ 
eral  Assembly.  Under  the  agreement  upon  Interim 
Arrangements  which  was  signed  at  the  same  time 
as  the  Charter,  one  of  the  functions  of  the  Prepara¬ 
tory  Commission  is  to  “issue  invitations  for 
the  nomination  of  candidates  for  the  International 
Court  of  Justice  in  accordance  with  the  provisions 
of  the  Statute  of  the  Court.”  Presumably  the  elec¬ 
tions  will  be  held  during  the  first  meeting  of  the 
General  Assembly.  It  will  remain  for  the  states 
of  the  world,  and  notably  for  the  United  States 
and  the  other  great  powers,  to  establish  interna¬ 
tional  judicial  settlement  as  a  habit  by  beginning 
at  once  to  fill  its  docket  with  some  of  those  legal 
disputes  which  are  never  absent  from  any  human 
society,  t 
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Article  I 

The  International  Court  of  Justice  established  by 
the  Charter  of  the  United  Nations  as  the  principal 
judicial  organ  of  the  United  Nations  shall  be  consti¬ 
tuted  and  shall  function  in  accordance  with  the  pro¬ 
visions  of  the  present  Statute. 

CHAPTER  I 

ORGANIZATION  OF  THE  COURT 

Article  2 

The  Court  shall  be  composed  of  a  body  of  inde¬ 
pendent  judges,  elected  regardless  of  their  nationality 
’  from  among  persons  of  high  moral  character,  who 
possess  the  qualifications  required  in  their  respective 
countries  for  appointment  to  the  highest  judicial  offices, 
or  arc  jurisconsults  of  recognized  competence  in  inter¬ 
national  law. 

Article  3 

1.  The  Court  shall  consist  of  fifteen  members,  no 
two  of  whom  may  be  nationals  of  the  same  state. 

2.  A  person  who  for  the  purposes  of  membership 
in  the  Court  could  be  regarded  as  a  national  of  more 
than  one  state  shall  be  deemed  to  be  a  national  of  the 
one  in  which  he  ordinarily  exercises  civil  and  political 
rights. 

Article  4 

1.  The  members  of  the  Court  shall  be  elected  by 
the  General  Assembly  and  by  the  Security  Council 
from  a  list  of  persons  nominated  by  the  national 
groups  in  the  Permanent  Court  of  Arbitration,  in 
accordance  with  the  following  provisions. 

2.  In  the  case  of  Members  of  the  United  Nations 
not  represented  in  the  Permanent  Court  of  Arbitra¬ 
tion,  candidates  shall  be  nominated  by  national  groups 
appointed  for  this  purpose  by  their  governments  under 
the  same  conditions  as  those  prescribed  for  members 
of  the  Permanent  Court  of  Arbitration  by  Article  44 
of  the  Convention  of  The  Hague  of  1907  for  the 
pacific  settlement  of  international  disputes. 

3.  The  conditions  under  which  a  state  which  is  a 
party  to  the  present  Statute  but  is  not  a  Member  of 
the  United  Nations  may  participate  in  electing  the 
members  of  the  Court  shall,  in  the  absence  of  a  special 
agreement,  be  laid  down  by  the  General  Assembly 
upon  recommendation  of  the  Security  Council. 

Article  5 

I.  At  least  three  months  before  the  date  of  the  elec¬ 
tion,  the  Secretary-General  of  the  United  Nations  shall 
address  a  written  request  to  the  members  of  the 
Permanent  Court  of  Arbitration  belonging  to  the  states 
which  are  parties  to  the  present  Statute,  and  to  the 
members  of  the  national  groups  appointed  under 
Article  4,  paragraph  2,  inviting  them  to  undertake, 

'Charter  of  the  United  Nations,  Report  to  the  President  on  the 
Reiults  of  the  San  Francisco  Conference  by  the  Chairman  of  the 
United  States  Delegation,  the  Secretary  of  State.  Department  of 
State,  Publication  2349,  Cbnferencc  Series  71,  Appendix  B,  p.  238. 


within  a  given  time,  by  national  groups,  the  nomina¬ 
tion  of  persons  in  a  position  to  accept  the  duties  of  a 
member  of  the  Court. 

2.  No  group  may  nominate  more  than  four  persons, 
not  more  than  two  of  whom  shall  be  of  their  own 
nationality.  In  no  case  may  the  number  of  candidates 
nominated  by  a  group  be  more  than  double  the  num¬ 
ber  of  seats  to  be  filled. 

Article  6 

Before  making  these  nominations,  each  national 
group  is  recommended  to  consult  its  highest  court  of 
justice,  its  legal  faculties  and  schools  of  law,  and  its 
national  academies  and  national  sections  of  interna¬ 
tional  academies  devoted  to  the  study  of  law. 

Article  7 

1.  The  Secretary-General  shall  prepare  a  list  in 
alphabetical  order  of  all  the  persons  thus  nominated. 
Save  as  provided  in  Article  12,  paragraph  2,  these 
shall  be  the  only  persons  eligible. 

2.  The  Secretary-General  shall  submit  this  list  to 
the  General  Assembly  and  to  the  Security  Council. 

Article  8 

The  General  Assembly  and  the  Security  Council 
shall  proceed  independently  of  one  another  to  elect  the 
members  of  the  Court. 

Article  9 

At  every  election,  the  electors  shall  bear  in  mind  not 
only  that  the  persons  to  be  elected  should  individually 
possess  the  qualifications  required,  but  also  that  in  the 
body  as  a  whole  the  representation  of  the  main  forms 
of  civilization  and  of  the  principal  legal  systems  of  the 
world  should  be  assured. 

Article  10 

1.  Those  candidates  who  obtain  an  absolute  ma¬ 
jority  of  votes  in  the  General  Assembly  and  in  the 
Security  Council  shall  be  considered  as  elected. 

2.  Any  vote  of  the  Security  Council,  whether  for 
the  election  of  judges  or  for  the  appointment  of  mem¬ 
bers  of  the  conference  envisaged  in  Article  12,  shall 
be  taken  without  any  distinction  between  permanent 
and  non-permanent  members  of  the  Security  Council. 

3.  In  the  event  of  more  than  one  national  of  the 
same  state  obtaining  an  absolute  majority  of  the  votes 
both  of  the  General  Assembly  and  of  the  Security 
Council,  the  eldest  of  these  only  shall  be  considered 
as  elected. 

Article  ii 

If,  after  the  first  meeting  held  for  the  purpose  of  the 
election,  one  or  more  seats  remain  to  be  filled,  a  sec¬ 
ond  and,  if  necessary,  a  third  meeting  shall  take  place. 

Article  12 

I.  If,  after  the  third  meeting,  one  or  more  seats  still 
remain  unfilled,  a  joint  conference  consisting  of  six 
members,  three  appointed  by  the  General  Assembly 
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and  three  by  the  Security  Council,  may  be  formed 
at  any  time  at  the  request  of  either  the  General  As¬ 
sembly  or  the  Security  Council,  for  the  purpose  of 
choosing  by  the  vote  of  an  absolute  majority  one  name 
for  each  seat  still  vacant,  to  submit  to  the  General 
Assembly  and  the  Security  Council  for  their  respective 
acceptance. 

2.  If  the  joint  conference  is  unanimously  agreed 
upon  any  person  who  fulfils  the  required  conditions, 
he  may  be  included  in  its  list,  even  though  he  was 
not  included  in  the  list  of  nominations  referred  to  in 
Article  7. 

3.  If  the  joint  conference  is  satisfied  that  it  will  not 
be  successful  in  procuring  an  election,  those  members 
of  the  Court  who  have  already  been  elected  shall, 
within  a  period  to  be  fixed  by  the  Security  Council, 
proceed  to  fill  the  vacant  seats  by  selection  from  among 
those  candidates  who  have  obtained  votes  either  in 
the  General  Assembly  or  in  the  Security  Council. 

4.  In  the  event  of  an  equality  of  votes  among  the 
judges,  the  eldest  judge  shall  have  a  casting  vote. 

Article  13 

1.  The  members  of  the  Court  shall  be  elected  for 
nine  years  and  may  be  re-elected;  provided,  however, 
that  of  the  judges  elected  at  the  first  election,  the  terms 
of  five  judges  shall  expire  at  the  end  of  three  years 
and  the  terms  of  five  more  judges  shall  expire  at  the 
end  of  six  years. 

2.  The  judges  whose  terms  are  to  expire  at  the  end 
of  the  above-mentioned  initial  periods  of  three  and 
six  years  shall  be  chosen  by  lot  to  be  drawn  by  the 
Secretary-General  immediately  after  the  first  election 
has  been  completed. 

3.  The  members  of  the  Court  shall  continue  to 
discharge  their  duties  until  their  places  have  been 
filled.  Though  replaced,  they  shall  finish  any  cases 
which  they  may  have  begun. 

4.  In  the  case  of  the  resignation  of  a  member  of 
the  Court,  the  resignation  shall  be  addressed  to  the 
President  of  the  Court  for  transmission  to  the  Secre¬ 
tary-General.  This  last  notification  makes  the  place 
vacant. 

Article  14 

Vacancies  shall  be  filled  by  the  same  method  as 
that  laid  down  for  the  first  election,  subject  to  the 
following  provision:  the  Secretary-General  shall,  with¬ 
in  one  month  of  the  occurrence  of  the  vacancy,  pro¬ 
ceed  to  issue  the  invitations  provided  for  in  Article  5, 
and  the  date  of  the  election  shall  be  fixed  by  the  Se¬ 
curity  Council. 

Article  15 

A  memlier  of  the  Court  elected  to  replace  a  member 
whose  term  of  office  has  not  expired  shall  hold  office 
for  the  remainder  of  his  predecessor’s  term. 

Article  16 

1.  No  member  of  the  Court  may  exercise  any  po¬ 
litical  or  administrative  function,  or  engage  in  any 
other  occupation  of  a  professional  nature. 

2.  Any  doubt  on  this  point  shall  be  settled  by  the 
decision  of  the  Court. 


Article  17  I 

1.  No  member  of  the  Court  may  act  as  agent,  coun-  I 
sel,  or  advocate  in  any  case. 

2.  No  member  may  participate  in  the  decision  of 
any  case  in  which  he  has  previously  taken  part  as 
agent,  counsel,  or  advocate  for  one  of  the  parties,  or 
as  a  member  of  a  national  or  international  court,  or  of 

a  commission  of  enquiry,  or  in  any  other  capacity.  ! 

3.  Any  doubt  on  this  point  shall  be  settled  by  the  \ 

decision  of  the  Court. 

Article  18 

1.  No  member  of  the  Court  can  be  dismissed  un¬ 
less,  in  the  unanimous  opinion  of  the  other  members,  ! 
he  has  ceased  to  fulfil  the  required  conditions. 

2.  Formal  notification  thereof  shall  be  made  to  the 
Secretary-General  by  the  Registrar. 

3.  This  notification  makes  the  place  vacant. 

Article  19 

The  members  of  the  Court,  when  engaged  on  the 
business  of  the  Court,  shall  enjoy  diplomatic  privi-  ‘ 

leges  and  immunities.  | 

Article  20  c 

Every  member  of  the  Court  shall,  before  taking  up 
his  duties,  make  a  solemn  declaration  in  open  court  d 
that  he  will  exercise  his  powers  impartially  and  con-  ti 
scientiously.  tl 

Article  21  1 

1.  The  Court  shall  elect  its  President  and  Vice-  I  d 
President  for  three  years;  they  may  be  re-elected.  |  « 

2.  The  Court  shall  appoint  its  Registrar  and  may  I 

provide  for  the  appointment  of  such  other  officers  as  | 
may  be  necessary.  I 

Article  22  I 

1.  The  seat  of  the  Court  shall  be  established  at  The  | 

Hague.  This,  however,  shall  not  prevent  the  Court  1 
from  sitting  and  exercising  its  functions  elsewhere  I 

whenever  the  Court  considers  it  desirable.  I  m 

2.  The  President  and  the  Registrar  shall  reside  at  I  th 
the  seat  of  the  Court. 

Article  23  I 

1.  The  Court  shall  remain  permanently  in  session,  I 

except  during  the  judicial  vacations,  the  dates  and  j 
duration  of  which  shall  be  fixed  by  the  Court.  j 

2.  Members  of  the  Court  are  entitled  to  periodic  I 

leave,  the  dates  and  duration  of  which  shall  be  fixed  j 
by  the  Court,  having  in  mind  .the  distance  between  I 
The  Hague  and  the  home  of  each  judge.  I 

3.  Members  of  the  Court  shall  be  bound,  unless  | 

they  are  on  leave  or  prevented  from  attending  by  ill-  1 
ness  or  other  serious  reasons  duly  explained  to  the  I 
President,  to  hold  themselves  permanently  at  the  dis-  |  . 
posal  of  the  Court.  |  to 

Article  24  f  wit 

1.  If,  for  some  special  reason,  a  member  of  the  t 

Court  considers  that  he  should  not  take  part  in  the  de-  L 
cision  of  a  particular  case,  he  shall  so  inform  the  |  i 
President.  ■  sha 

2.  If  the  President  considers  that  for  some  special  J  Cot 
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I  reason  one  of  the  members  of  the  Court  should  not 
sit  in  a  particular  case,  he  shall  give  him  notice  ac¬ 
cordingly. 

3.  If  in  any  such  case  the  member  of  the  Court 
and  the  President  disagree,  the  matter  shall  be  settled 
by  the  decision  of  the  Court. 

Article  25 

1.  The  full  Court  shall  sit  except  when  it  is  ex¬ 
pressly  provided  otherwise  in  the  present  Statute. 

2.  Subject  to  the  condition  that  the  number  of 
judges  available  to  constitute  the  Court  is  not  thereby 
reduced  below  eleven,  the  Rules  of  the  Court  may 
provide  for  allowing  one  or  more  judges,  according  to 
circumstances  and  in  rotation,  to  be  dispensed  from 
sitting. 

3.  A  quorum  of  nine  judges  shall  suffice  to  con¬ 
stitute  the  Court. 

Article  26 

1.  The  Court  may  from  time  to  time  form  one 
or  more  chambers,  compsosed  of  three  or  more  judges 
as  the  Court  may  determine,  for  dealing  with  particu¬ 
lar  categories  of  cases;  for  example,  labor  cases  and 
cases  relating  to  transit  and  communications. 

I  2.  The  Court  may  at  any  time  form  a  chamber  for 
dealing  with  a  particular  case.  The  number  of  judges 
to  constitute  such  a  chamber  shall  be  determined  by 
the  Court  with  the  approval  of  the  parties. 

3.  Cases  shall  be  heard  and  determined  by  the 

-  I  chambers  provided  for  in  this  Article  if  the  parties  so 
request. 

1  Article  Tj 

*  A  judgment  given  by  any  of  the  chambers  pro- 

Ivided  for  in  Articles  26  and  29  shall  be  considered  as 
rendered  by  the  Court. 

Article  28 

c  The  chambers  provided  for  in  Articles  26  and  29 
may,  with  the  consent  of  the  parties,  sit  and  exercise 
It  their  functions  elsewhere  than  at  The  Hague. 

I  Article  29 

^  With  a  view  to  the  speedy  despatch  of  business, 
j  the  Court  shall  form  annually  a  chamber  composed 
i  of  five  judges  which,  at  the  request  of  the  parties,  may 
hear  and  determine  cases  by  summary  procedure.  In 
j  addition,  two  judges  shall  be  selected  for  the  purpose 
^  of  replacing  judges  who  find  it  impossible  to  sit. 

Article  30 

I.  The  Court  shall  frame  rules  for  carrying  out  its 
functions.  In  particular,  it  shall  lay  down  rules  of 
I  procedure. 

I  2.  The  Rules  of  the  Court  may  provide  for  assessors 
■  to  sit  with  the  Court  or  with  any  of  its  chambers, 
:  without  the  right  to  vote, 
he 

Ic-  I  Article  31 

he  I  I.  Judges  of  the  nationality  of  each  of  the  parties 
j  shall  retain  their  right  to  sit  in  the  case  before  the 
ial  ;  Court. 


2.  If  the  Court  includes  upon  the  Bench  a  judge  of 
the  nationality  of  one  of  the  parties,  any  other  party 
may  choose  a  person  to  sit  as  judge.  Such  person 
shall  be  chosen  preferably  from  among  those  persons 
who  have  been  nominated  as  candidates  as  provided 
in  Articles  4  and  5. 

3.  If  the  Court  includes  upon  the  Bench  no  judge 
of  the  nationality  of  the  parties,  each  of  these  parties 
may  proceed  to  choose  a  judge  as  provided  in  para¬ 
graph  2  of  this  Article. 

4.  The  provisions  of  this  Article  shall  apply  to  the 
case  of  Articles  26  and  29.  In  such  cases,  the  President 
shall  request  one  or,  if  necessary,  two  of  the  members 
of  the  Court  forming  the  chamber  to  give  place  to 
the  members  of  the  Court  of  the  nationality  of  the 
parties  concerned,  and,  failing  such,  or  if  they  are 
unable  to  be  present,  to  the  judges  specially  chosen  by 
the  parties. 

5.  Should  there  be  several  parties  in  the  same  in¬ 
terest,  they  shall,  for  the  purpose  of  the  preceding 
provisions,  be  reckoned  as  one  party  only.  Any  doubt 
upon  this  point  shall  be  settled  by  the  decision  of  the 
Court. 

6.  Judges  chosen  as  laid  down  in  paragraphs  2,  3, 
and  4  of  this  Article  shall  fulfil  the  conditions  required 
by  Articles  2,  17  (paragraph  2),  20,  and  24  of  the 
present  Statute.  They  shall  take  part  in  the  decision  on 
terms  of  complete  equality  with  their  colleagues. 

Article  32 

1.  Each  member  of  the  Court  shall  receive  an  an¬ 
nual  salary. 

2.  The  President  shall  receive  a  special  annual  al¬ 
lowance. 

3.  The  Vice-President  shall  receive  a  special  allow¬ 
ance  for  every  day  on  which  he  acts  as  President. 

4.  The  judges  chosen  under  Article  31,  other  than 
members  of  the  Court,  shall  receive  compensation  for 
each  day  on  which  they  exercise  their  functions. 

5.  These  salaries,  allowances,  and  compensation 
shall  be  fixed  by  the  General  Assembly.  They  may  not 
be  decreased  during  the  term  of  office. 

6.  The  salary  of  the  Registrar  shall  be  fixed  by  the 
General  Assembly  on  the  proposal  of  the  Court. 

7.  Regulations  made  by  the  General  Assembly 
shall  fix  the  conditions  under  which  retirement  pen¬ 
sions  may  be  given  to  members  of  the  Court  and  to 
the  Registrar,  and  the  conditions  under  which  mem¬ 
bers  of  the  Court  and  the  Registrar  shall  have  their 
traveling  expenses  refunded. 

8.  The  above  salaries,  allowances,  and  compensa¬ 
tion  shall  be  free  of  all  taxation. 

Article  33 

The  expenses  of  the  Court  shall  be  borne  by  the 
United  Nations  in  such  a  manner  as  shall  be  decided 
by  the  General  Assembly. 

CHAPTER  II 

COMPETENCE  OF  THE  COURT 

Article  34 

I.  Only  states  may  be  parties  in  cases  before  the 
Court. 
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2.  The  Court,  subject  to  and  in  conformity  with  its 
Rules,  may  request  of  public  international  organiza¬ 
tions  information  relevant  to  cases  before  it,  and  shall 
receive  such  information  presented  by  such  organiza¬ 
tions  on  their  own  initiative. 

3.  Whenever  the  construction  of  the  constituent  in¬ 
strument  of  a  public  international  organization  or  of 
an  international  convention  adopted  thereunder  is  in 
question  in  a  case  before  the  Court,  the  Registrar  shall 
so  notify  the  public  international  organization  con¬ 
cerned  and  shall  communicate  to  it  copies  of  all  the 
written  proceedings. 

Article  35 

1.  The  Court  shall  be  open  to  the  states  parties  to 
the  present  Statute. 

2.  The  conditions  under  which  the  Court  shall  be 
open  to  other  states  shall,  subject  to  the  special  pro¬ 
visions  contained  in  treaties  in  force,  be  laid  down  by 
the  Security  Council,  but  in  no  case  shall  such  condi¬ 
tions  place  the  parties  in  a  position  of  inequality  be¬ 
fore  the  Court. 

3.  When  a  state  which  is  not  a  Member  of  the 
United  Nations  is  a  party  to  a  case,  the  Court  shall 
fix  the  amount  which  that  party  is  to  contribute  to¬ 
wards  the  expenses  of  the  Court.  This  provision  shall 
not  apply  if  such  state  is  bearing  a  share  of  the  ex¬ 
penses  of  the  Court. 

Article  36 

1.  The  jurisdiction  of  the  Court  comprises  all  cases 
which  the  parties  refer  to  it  and  all  matters  specially 
provided  for  in  the  Charter  of  the  United  Nations  or 
in  treaties  and  conventions  in  force. 

2.  The  states  parties  to  the  present  Statute  may  at 
any  time  declare  that  they  recognize  as  compulsory 
ipso  facto  and  without  special  agreement,  in  relation 
to  any  other  state  accepting  the  same  obligation,  the 
jurisdiction  of  the  Court  in  all  legal  disputes  con¬ 
cerning: 

a.  the  interpretation  of  a  treaty; 

b.  any  question  of  international  law; 

c.  the  existence  of  any  fact  which,  if  established, 
would  constitute  a  breach  of  an  international 
obligation; 

d.  the  nature  or  extent  of  the  reparation  to  be 
made  for  the  breach  of  an  international  ob¬ 
ligation. 

3.  The  declarations  referred  to  above  may  be  made 
unconditionally  or  on  condition  of  reciprocity  on  the 
part  of  several  or  certain  states,  or  for  a  certain  time. 

4.  Such  declarations  shall  be  deposited  with  the 
Secretary-General  of  the  United  Nations,  who  shall 
transmit  copies  thereof  to  the  parties  to  the  Statute 
and  to  the  Registrar  of  the  Court. 

5.  Declarations  made  under  Article  36  of  the 
Statute  of  the  Permanent  Court  of  International  Jus¬ 
tice  and  which  are  still  in  force  shall  be  deemed,  as 
between  the  parties  to  the  present  Statute,  to  be  ac¬ 
ceptances  of  the  compulsory  jurisdiction  of  the  Inter¬ 
national  Court  of  Justice  for  the  period  which  they 
still  have  to  run  and  in  accordance  with  their  terms. 


6.  In  the  event  of  a  dispute  as  to  whether  the  Court  1 
has  jurisdiction,  the  matter  shall  be  settled  by  the  dc-  | 
cision  of  the  Court.  I 

Article  37  1 

Whenever  a  treaty  or  convention  in  force  provides  • 
for  reference  of  a  matter  to  a  tribunal  to  have  been  I 
instituted  by  the  League  of  Nations,  or  to  the  Pertna-  I 
nent  Court  of  International  Justice,  the  matter  shall,  * 
as  between  the  parties  to  the  present  Statute,  be  re¬ 
ferred  to  the  International  Court  of  Justice. 

Article  38 

1.  The  Court,  whose  function  is  to  decide  in  ac¬ 
cordance  with  international  law  such  disputes  as  are 
submitted  to  it,  shall  apply: 

a.  international  conventions,  whether  general  or  j 

particular,  establishing  rules  expressly  recog¬ 
nized  by  the  contesting  states;  ! 

b.  international  custom,  as  evidence  of  a  general 
practice  accepted  as  law; 

c.  the  general  principles  of  law  recognized  by  i 
civilized  nations; 

d.  subject  to  the  provisions  of  Article  59,  judicial  ' 

decisions  and  the  teachings  of  the  most  highly  ' 
qualified  publicists  of  the  various  nations,  as  • 
subsidiary  means  for  the  determination  of  i 
rules  of  law.  j  t 

2.  This  provision  shall  not  prejudice  the  power  of  ^  ^ 

the  Court  to  decide  a  case  ex  aequo  et  hono,  if  the  , 
parties  agree  thereto.  ^ 

CHAPTER  III  ii 

PROCEDURE  It  a 

Article  39 

r.  The  official  languages  of  the  Court  shall  be  d 
French  and  English.  If  the  parties  agree  that  the  case  j  ^ 
shall  be  conducted  in  French,  the  judgment  shall  be  j 
delivered  in  French.  If  the  parties  agree  that  the  case 
shall  be  conducted  in  English,  the  judgment  shall  j, 

be  delivered  in  English. 

2.  In  the  absence  of  an  agreement  as  to  which  i 

language  shall  be  employed,  each  party  may,  in  the  j  di 
pleadings,  use  the  language  which  it  prefers;  the  dc-  (1( 
cision  of  the  Court  shall  be  given  in  French  and  Eng-  |  pi 
lish.  In  this  case  the  Court  shall  at  the  same  time  de-  j 
termine  which  of  the  two  texts  shall  be  considered  as . 
authoritative.  j  C 

3.  The  Court  shall,  at  the  request  of  any  party,  au- 1 

thorize  a  language  other  than  French  or  English  to  be  | 
used  by  that  party.  i- 

Article  40  | 

1.  Cases  are  brought  before  the  Court,  as  the  case  f 

may  be,  either  by  the  notification  of  the  special  agree¬ 
ment  or  by  a  written  application  addressed  to  the  I 
Registrar.  In  either  case  the  subject  of  the  dispute  and||' 
the  parties  shall  be  indicated.  j 

2.  The  Registrar  shall  forthwith  communicate  thcl 

application  to  all  concerned  j  ' 

3.  He  shall  also  notify  the  Members  of  the  Unitedj  cali 
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Nations  through  the  Secretary-General,  and  also  any 
other  states  entitled  to  appear  before  the  Court. 

Article  41 

1.  I'he  Court  shall  have  the  power  to  indicate, 
if  it  considers  that  circumstances  so  require,  any  pro¬ 
visional  measures  which  ought  to  be  taken  to  preserve 
the  respective  rights  of  either  party. 

2.  Pending  the  final  decision,  notice  of  the  measures 
shall  forthwith  be  given  to  the  parties  and 
urity  Council. 

Article  42 

1.  The  parties  shall  be  represented  by  agents. 

2.  I'hey  may  have  the  assistance  of  counsel  or  ad¬ 
vocates  before  the  C'ourt. 

3.  file  agents,  counsel,  and  advocates  of  parties  be¬ 
fore  the  Court  shall  enjoy  the  privileges  and  immuni¬ 
ties  necessary  to  the  independent  exercise  of  their 
duties. 

Article  43 

1.  The  procedure  shall  consist  of  two  parts:  written 
and  oral. 

2.  The  written  proceedings  shall  consist  of  the  com¬ 
munication  to  the  Court  and  to  the  parties  of  memo¬ 
rials,  counter-memorials  and,  if  necessary,  replies; 
also  all  papers  and  documents  in  support. 

3.  d'hese  communications  shall  be  made  through 
the  Registrar,  in  the  order  and  within  the  time  fixed 
by  the  Court, 

4.  A  certified  copy  of  every  document  produced  by 
one  party  shall  be  communicated  to  the  other  party. 

5.  The  oral  proceedings  shall  consist  of  the  hear¬ 
ing  hy  the  Court  of  witnesses,  experts,  agents,  counsel, 
and  advocates. 

Article  44 

1.  For  the  service  of  all  notices  ujxin  persons  other 
than  the  agents,  counsel,  and  advocates,  the  Court 
shall  apply  direct  to  the  government  of  the  state  upon 
whose  territory  the  notice  has  to  l)e  served. 

2.  The  same  provision  shall  apply  whenever  steps 
are  to  be  taken  to  procure  evidence  on  the  sp>ot. 

Article  45 

The  hearing  shall  be  under  the  control  of  the  Presi¬ 
dent  or,  if  he  is  unable  to  preside,  of  the  Vice-Presi¬ 
dent;  if  neither  is  able  to  preside,  the  senior  judge 
present  shall  preside. 

Article  46 

The  hearing  in  Court  shall  be  public,  unless  the 
Court  shall  decide  otherwise,  or  unless  the  parties  de¬ 
mand  that  the  public  he  not  admitted. 

Article  47 

r.  Minutes  shall  be  made  at  each  hearing  and 
Signed  by  the  Registrar  and  the  President. 

2.  These  minutes  alone  shall  be  authentic. 

Article  48 

The  Court  shall  make  orders  for  the  conduct  of  the 
case,  shall  decide  the  form  and  time  in  which  each 
party  must  conclude  its  arguments,  and  make  all 
arrangements  connected  with  the  taking  of  evidence. 

Article  49 

The  Court  may,  even  before  the  hearing  begins, 
call  upon  the  agents  to  produce  any  document  or  to 


’  suggestetl 
to  the  Se( 
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supply  any  explanations.  Formal  note  shall  be  taken 
of  any  refusal. 

Article  50 

The  Court  may,  at  any  time,  entrust  any  individual, 
body,  bureau,  commission,  or  other  organization  that 
it  may  select,  with  the  task  of  carrying  out  an  enquiry 
or  giving  an  expert  opinion. 

Article  51 

During  the  hearing  any  relevant  questions  are  to 
be  put  to  the  witnesses  and  experts  under  the  condi¬ 
tions  laid  down  by  the  Court  in  the  rules  of  pro¬ 
cedure  referred  to  in  Article  30. 

Article  52 

After  the  Court  has  received  the  proofs  and  evi¬ 
dence  within  the  time  specified  for  the  purpose,  it  may 
refuse  to  accept  any  further  oral  or  written  evidence 
that  one  party  may  desire  to  present  unless  the  other 
side  consents. 

Article  53 

1.  Whenever  one  of  the  parties  does  not  appear 
before  the  Court,  or  fails  to  defend  its  case,  the  other 
party  may  call  upon  the  Court  to  decide  in  favor  of 
its  claim. 

2.  The  Court  must,  before  doing  so,  satisfy  itself, 
not  only  that  it  has  jurisdiction  in  accordance  with 
Articles  36  and  37,  but  also  that  the  claim  is  well 
founded  in  fact  and  law. 

Article  54 

1.  When,  subject  to  the  control  of  the  Court,  the 
agents,  counsel,  and  advocates  have  completed  their 
presentation  of  the  case,  the  President  shall  declare 
the  hearing  closed. 

2.  The  Court  shall  withdraw  to  consider  the  judg¬ 
ment. 

3.  The  deliberations  of  the  Court  shall  take  place 
in  private  and  remain  secret. 

Article  55 

1.  All  questions  shall  be  decided  by  a  majority  of 
the  judges  present. 

2.  In  the  event  of  an  equality  of  votes,  the  Presi¬ 
dent  or  the  judge  who  acts  in  his  place  shall  have  a 
casting  vote. 

Article  56 

1.  The  judgment  shall  state  the  reasons  on  which 
it  is  based. 

2.  It  shall  contain  the  names  of  the  judges  who 
have  taken  part  in  the  decision. 

Article  57 

If  the  judgment  does  not  represent  in  whole  or  in 
part  the  unanimous  opinion  of  the  judges,  any  judge 
shall  be  entitled  to  deliver  a  separate  opinion. 

Article  58 

The  judgment  shall  be  signed  by  the  President  and 
by  the  Registrar.  It  shall  be  read  in  open  court,  due 
notice  having  been  given  to  the  agents. 

Article  59 

The  decision  of  the  Court  has  no  binding  force  ex¬ 
cept  between  the  parties  and  in  respect  of  that  particu¬ 
lar  case. 
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Article  6o 

The  judgment  is  final  and  without  appeal.  In  the 
event  of  dispute  as  to  ,the  meaning  or  scope  of  the 
judgment,  the  Court  shall  construe  it  upon  the  request 
of  any  party. 

1.  An  application  for  revision  of  a  judgment  may 
be  made  only  when  it  is  based  upon  the  discovery  of 
some  fact  of  such  a  nature  as  to  be  a  decisive  factor, 
which  fact  was,  when  the  judgment  was  given,  un¬ 
known  to  the  Court  and  also  to  the  party  claiming 
revision,  always  provided  that  such  ignorance  was  not 
due  to  negligence. 

2.  The  proceedings  for  revision  shall  be  opened  by 
a  judgment  of  the  Court  expressly  recording  the  ex¬ 
istence  of  the  new  fact,  recognizing  that  it  has  such 
a  character  as  to  lay  the  case  open  to  revision,  and 
declaring  the  application  admissible  on  this  ground. 

3.  The  Court  may  require  previous  compliance 
with  the  terms  of  the  judgment  before  it  admits  pro¬ 
ceedings  in  revision. 

4.  The  application  for  revision  must  be  made  at 
latest  within  six  months  of  the  discovery  of  the  new 
fact. 

5.  No  application  for  revision  may  be  made  after 
the  lapse  of  ten  years  from  the  date  of  the  judgment. 

Article  62 

1.  Should  a  state  consider  that  it  has  an  interest  of 
a  legal  nature  which  may  be  affected  by  the  decision 
in  the  case,  it  may  submit  a  request  to  the  Court  to 
be  permitted  to  intervene. 

2.  It  shall  be  for  the  Court  to  decide  ujx)n  this  re- 

Article  63 

1.  Whenever  the  construction  of  a  convention  to 
which  states  other  than  those  concerned  in  the  case 
are  parties  is  in  question,  the  Registrar  shall  notify  all 
such  states  forthwith. 

2.  Every  state  so  notified  has  the  right  to  intervene 
in  the  proceedings;  but  if  it  uses  this  right,  the  con¬ 
struction  given  by  the  judgment  will  be  equally  bind- 
ing  upon  it. 

Unless  otherwise  decided  by  the  Court,  each  party 
shall  bear  its  own  costs. 


CHAPTER  IV 
ADVISORY  OPINIONS 
Article  65 

1.  The  Court  may  give  an  advisory  opinion  on  any 
legal  question  at  the  request  of  whatever  body  may  be 
authorized  by  or  in  accordance  with  the  Charter  of  the 
United  Nations  to  make  such  a  request. 

2.  Questions  upon  which  the  advisory  opinion  of 
the  Court  is  asked  shall  be  laid  before  the  Court  by 
means  of  a  written  request  containing  an  exact  state¬ 
ment  of  the  question  upon  which  an  opinion  is  re¬ 
quired,  and  accompanied  by  all  documents  likely  to 
throw  light  upon  the  question. 


Article  66 

1.  The  Registrar  shall  forthwith  give  notice  of  the 
request  for  an  advisory  opinion  to  all  states  entitled  to 
appear  before  the  Court. 

2.  The  Registrar  shall  also,  by  means  of  a  special 
and  direct  communication,  notify  any  state  entitled  to 
appear  before  the  Court  or  internatiopal  organization 
considered  by  the  Court,  or,  should  it  not  be  sitting, 
by  the  President,  as  likely  to  be  able  to  furnish  infor¬ 
mation  on  the  question,  that  the  Court  will  be  pre¬ 
pared  to  receive,  within  a  time  limit  to  be  fixed  by  the 
President,  written  statements,  or  to  hear,  at  a  public 
sitting  to  be  held  for  the  purpose,  oral  statements  re¬ 
lating  to  the  question. 

3.  Should  any  such  state  entitled  to  appear  before 
the  Court  have  failed  to  receive  the  special  communi¬ 
cation  referred  to  in  paragraph  2  of  this  Article,  such 
state  may  express  a  desire  to  submit  a  written  state¬ 
ment  or  to  be  heard;  and  the  Court  will  decide. 

4.  States  and  organizations  having  presented  writ¬ 
ten  or  oral  statements  or  both  shall  be  permitted  to 
comment  rn  the  statements  made  by  other  states  or 
organizations  in  the  form,  to  the  extent,  and  within 
the  time  limits  which  the  Court,  or,  should  it  not  be 
sitting,  the  President,  shall  decide  in  each  particular 
case.  Accordingly,  the  Registrar  shall  in  due  time  com¬ 
municate  any  such  written  statements  to  states  and  or¬ 
ganizations  having  submitted  similar  statements. 

Article  67 

The  Court  shall  deliver  its  advisory  opinions  in  open 
court,  notice  having  been  given  to  the  Secretary- 
Ckneral  and  to  the  representatives  of  Members  of  the 
United  Nations,  of  other  states  and  of  international 
organizations  immediately  concerned. 

Article  68 

In  the  exercise  of  its  advisory  functions  the  Court 
shall  further  be  guided  by  the  provisions  of  the  present 
Statute  which  apply  in  contentious  cases  to  the  extent 
to  which  it  recognizes  them  to  be  applicable. 

CHAPTER  V 
AMENDMENT 

Article  69 

Amendments  to  the  present  Statute  shall  be  effected 
by  the  same  procedure  as  is  provided  by  the  Charter 
of  the  United  Nations  for  amendments  to  that  Charter, 
subject  however  to  any  provisions  which  the  General 
Assembly  upon  recommendation  of  the  Security  Coun¬ 
cil  may  adopt  concerning  the  participation  of  states 
which  are  parties  to  the  present  Statute  but  are  not 
Members  of  the  United  Nations. 

Article  70 

The  Court  shall  have  power  to  propose  such  amend¬ 
ments  to  the  present  Statute  as  it  may  deem  necessary, 
through  written  communications  to  the  Secretary- 
Cieneral,  for  consideration  in  conformity  with  the  pro¬ 
visions  of  Article  69. 
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